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The proposition of law recently asserted by 
the Supreme Court of Indiana in Haggart v. 
Stehlin, 35 N. E. Rep. 997, while 
somewhat novel and the subject of con- 
siderable mild criticism, especially by 
the daily press, does not seem to us 
to be unwarranted, though it adds one more 
to the restrictions and penalties attending the 
sale of intoxicating liquors. The question 
was whether the courts can treat as a nui- 
sance an orderly liquor saloon that has been 
duly licensed under State law. It was prac- 
tically answered in the affirmative. It ap- 
peared in that case that a business block was 
built in a street previously used for private 
residences, and a saloon licensed by the 
county commissioners opened in it, against 
the protest of the owners and occupants of 
the houses in the vicinity. ‘The owner of an 
adjoining residence brought suit to recover 
damages for the injury caused by the prox- 
imity of the saloon, and produced testimony 
proving that her property had suffered dam- 
age on its account. The plaintiff’s attorney 
took the ground that carrying on such a busi- 
ness is a nuisance of itself, tending to depre- 
ciate the value of property situated near it, 
and that damages must be given for such de- 
preciation. The counsel for the defendant 
maintained that his license from the county 
commissioners, in accordance with an act of 
the legislature of the State, was a suflicient 
answer and justification; if he violated his 
license, the law could punish him, but the in- 
cidental injury to property in the vicinity, 
resulting from the presence of a licensed sa- 
loon, was not sufficient ground for a suit to 
recover damages—otherwise the law must 
treat as an injury what it expressly author- 
ized and sanctioned. After a trial and 
hearing in both the lower and the Supreme 
Court, judgment for damages was given in 
favor of the property owner. In its final de- 
cision the court holds that ‘‘the liquor busi- 
ness is immoral, licensed on that account by 
the State so that the community may have 
legal safeguards against the damages by the 
unrestricted sale of liquor. The rights of the 

Vol. 388—No. 7. 





citizen are not to be sacrificed because the 
liquor traffic is regulated by act of the legisla- 
ture, and though the law licenses the saloon, 
it does not thereby confer the right to injure 
adjacent property. The law cannot author- 
ize the creation or maintenance of what is 
confessedly injurious to any man’s property 
unless a public benefit transcending the par- 
ticular injury is thereby received. A saloon 
is a nuisance at law and the person whose 
property is injured thereby is entitled to re- 
cover from the keeper damages equal to the 
injury sustained.’’ 





Those who are interested should make note 
of the fact that the Texas decision of Lyons- 
Thomas Hardware Co. v. Perry Stove Manuf. 
Co., reported in last week’s issue of this 
JouRNAL is directly opposed to the opinion of 
the United States Supreme Court in Hollins 
v. Brierfield Coal & Iron Co., 38 Cent. L. J. 
90. The question was in both cases as to the 
common law power of directors to secure 
themselves by assigning corporate property 
to themselves or to friendly stockholders to 
secure alleged debts of the corporation when 
its solvency is doubtful. The Texas court 
denies and the United States Supreme Court 
affirms such power. Such power is vigorously 
attacked by Seymour D. Thompson in an arti- 
cle in the December number of the American 
Law Review. 


a ~ a 


The validity of a verdict of jurors arrived 
at by the casting of lots was considered by 
the Supreme Judicial Court of Massachusetts 
in Wright v. Abbot, the conclusion being 
that such a verdict is unlawful and that the 
sheriff who had charge of the jury might 
testify to what he had heard said in the jury 
room. The jurors trying the case decided 
that eleven ballots should be put into a hat, 
eight for the defendant and three for the plaint- 
iff; that one juror having been blindfolded, 
should draw out a ballot and all would agree 
that this ballot should be the verdict. The 
sheriff testified that he had heard these de- 
liberations; and the plaintiff excepted to the 
action of the court in allowing this testimony. 
The court in overruling these exeeptions said 
that it certainly was not the duty of an offi- 
cer who has charge of a jury to listen to 
their deliberations, yet if he does so, his testi- 
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mony in regard to the affair cannot be ex- 
cluded. And that since the affidavits of 
jurors or their testimony or subsequent decla- 
rations in regard to misconduct in the jury 
room are excluded, independent evidence 
should be admitted, and the evil consequences 
to be apprehended from admitting such evi- 
dence are less than the consequences of for- 
bidding all inquiry into the matter. 








NOTES OF RECENT DECISIONS. 





BattmMent — Contract TO MANUFACTURE 
MacHINES—PERFORMANCE—REFUSAL TO Ac- 
cepT—DamaGes.—In Mack v. Snell, 35 N. 
E. Rep. 493, decided by the Court of Ap- 
peals of New York, defendant furnished 
plaintiffs with part of the materials for the 
manufacture of some shears, to be made ac- 
cording to a sample furnished. They de- 
livered part of the shears, and offered to de- 
liver the balance, but defendant refused to 
receive them. The shears were not like the 
sample, and were useless, but the defects 
were not discovered by defendant until all 
were ready for delivery. It was held that 
plaintiffs could not recover for the work and 
materials furnished in manufacturing the 
shears and the fact that defendant did not re- 
ject and return, or offer to return, the shears 
delivered, within a reasonable time, does not 
entitle plaintiffs to recover on the ground 
that the former’s silence operated as an ac- 
ceptance of them, since defendant, having 
furnished the material, had the legal title to, 
and the right to retain possession of, the 
shears. It was also held that where it does 
not appear that the materials in the manu- 
factured shears were of any value to defend- 
ant, a judgment in his favor on a counter- 
claim for damages for the difference between 
the contract price of the shears and their 
market value if they had been made accord- 
ing to contract is not erroneous. O’Brien 
and Maynard, JJ., dissented from the con- 
clusion of the court. 





STATUTE OF FRavups — PLeapinc. — The 
question of importance in Citty v. Southern 
Queen Manufacturing Co., 24 S. W. Rep. 
121, decided by the Supreme Court of Ten- 
nessee, was whether the statute of frauds can 
be relied upon under the general issue, or 
whether it must be specially pleaded by the 





defendant, in order that he may obtain the 
benefit of the same. The decisions are uni- 
form that the statute must be set up in 
the pleadings, and its benefits claimed, in all 
cases where in fact or in law the defendant 
admits making the alleged contract; other- 
wise, the defendant will be held to have 
waived the benefit of it. In many of the 
States of the Union and in England, until the 
making of the late rules under the judicature 
act, it was held that a denial of the agree- 
ment set up places the burden of proving it 
upon the plaintiff, and he must sustain it by 
proper evidence, and the objection that parol 
evidence is insufficient may be interposed at 
any time. See the cases cited and collated 
in 8 Amer. & Eng. Enc. Law, p. 747; Hotch- 
kiss v. Ladd, 86 Amer. Dec. 682; Talbot v. 
Bowen, 10 Amer. Dec. 747; Wynn v. Gar- 
land, 68 Amer. Dec. 191. On the other hand, 
it is held in many of the States that a failure 
to plead the statute specially is held to be a 
waiver of its benefits, and a consent that the 
agreement may be proven by parol. It has 
been so held in Alabama, Arkansas, Illinois, 
Missouri, Maine, Massachusetts, and other 
States. See Brigham v. Carlisle, 67 Ala. 
243; Gwynn v. McCauley, 32 Ark. 97; Coal 
Co. v. Liddell, 69 Ill. 639; Gorden v. Mad- 
den, 82 Mo. 193; Farrell v. Tillson, 76 Me. 
227; Graffam v. Pierce, 143 Mass. 386, 9 N. 
E. Rep. 819; and other cases. In Tennessee 
the question has heretofore been considered 
an open one but the court in the case first 
cited held that the statute of frauds must be 
specially pleaded whenever it is relied on, as 
a defense, and pleading the general issue, 
which merely denies the execution of the 
contract is not sufficient for the purpose. 


CrLerK oF CourtT—LIsBILITY OF ON Bonn. 
—lIt is held by the Supreme Court of Colo- 
rado in Wilson v. People, 34 Pac. Rep. 944, 
that where the clerk of a court as such, de- 
posited with a bank in good standing moneys 
paid into court pending litigation, he is not 
liable on his official bond for the amount so 
deposited on failure of the bank. Goddard, 
J., says: 

From the agreed facts it appears that the money 
was lost through no fault of the clerk. He deposited 
the money ina bank of reputed solvency, as clerk of 
the court, and in doing so acted as prudent men ordi- 


narily do with their own funds. The judgment of the 
court below must therefore be upheld, if at all, upog 
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the principle that the conditions of his official bond 


imposed upon him an absolute obligation to pay the 
money when required, and that no exercise of dili- 
gence on his part will exonerate him from such ob- 
ligation. Such is the contention of counsel for appel- 
lee, and for its support he relies on the case of U.S. 
v. Prescott, 3 How. 578, decided by the Supreme 
Court of the United States in 1844, as the leading case, 
and several other cases in that court, as well as some 
decisions by State courts, which approve and follow 
the doctrine therein announced. In these cases in 
which the rule contended for was sustained, the court 
had under consideration the liability imposed by the 
official bond of receivers of public money, and the 
conclusions arrived at were influenced largely by con- 
siderations of public policy. Whether the case at bar 
is sufficiently analogous to these cases to bring it with- 
in the rule therein announced it is unnecessary to 
decide, since the Supreme Gourt of the United States, 
in a later case, has very much modified, if it has not 
in effect overruled, the extreme doctrine laid down in 
its earlier decisions. In the case of U.S. v. Thomas, 
15 Wall. 337, Justice Bradley, in speaking of the lead- 
ing case of U.S. v. Prescott, supra, said: ‘‘After re- 
citing the condition of the bond, the court adds, with 
a greater degree of generality, we think, than the case 
before it requires: ‘The obligation to keep safely the 
public money is absolute, without any condition, ex- 
press or implied; and nothing but the payment of it, 
when required, can discharge the bond.’ This broad 
language would seem to indicate an opinion that the 
bond made the receiver and his sureties liable at all 
events. And as the money in the hands ofa 
receiver is not his,—as he is only custodian of it,—it 
would seem to be going very far to say that his en- 
gagement to have it forthcoming was so absolute as to 
be qualified by no condition whatever, not even a con- 
dition implied in law.” And after, reviewing the 
principal cases relied on by appellee he further said: 
“So much stress has, in almost every case, been laid 
upon the bond as forming, either directly or indirectly, 
the basis of a new rule of responsibility, . that it seems 
especially important to ascertain what are the legal 
obligations that spring from such an instrument. The 
learned judges in the great generality of the remarks 
made in some of the cases referred to, with regard to 
the liability of a receiving officer, and especially of his 
sureties, by virtue of his bond, have evidently over- 
looked what we conceive to be a very important and 
vital distinction between an absolute agreement to do 
a thing and a condition to do the same thing, inserted 
ina bond. In the latter case the obligor, in order to 
avoid the forfeiture of his obligation, is not bound at 
all events to perform the condition, but is excused 
from its performance when prevented by the law or 
by an overruling necessity. And this distinction, we 
think, affords a solution to the question involved in 
this case. The condition of an official bond is 
collateral to the obligation or penalty; it is not based 
on a prior debt, nor is it evidence of a debt; and the 
duty secured thereby does not become adebt until 
default be made on the part ofthe principal. Until 
then, as we have seen, he isa bailee, though a bailee 
resting under special obligations. The condition of 
his bond is, not to pay a debt, but to perform a duty 
about and respecting certain specific property which 
is not his, and which he cannot use for his own pur- 
poses.”” While the majority opinion distinguished 
the case under consideration from those preceding it, 
we think the reasonjng of the learned justice who 


wrote the opinion logically and necessarily overrules 
the doctrine laid down inthe former cases. If, as 





therein announced, the obligation imposed by the 
bond is absolute, and the officer was an insurer of the 
money received by him, how could the manner or 
cause of its loss affect his liability. Wherein is he 
more at fault when overpowered by one or two rob- 
bers than he is when intimidated by an army? Jus- 
tice Miller refused to concur in the majority opinion 
because it did not frankly overrule those cases and 
abandon the doctrine on which they rested, and in his 
dissenting opinion stated his personal views upon the 
question as follows: ‘“‘Whenthe case of the U.S. v. 
Dashiel, [4 Wall. 182], came before the court, I was 
not satisfied with the doctrine of the former cases. I 
do not believe now that on sound principle the bond 
should be construed to extend the obligation of the 
depositary beyond what the law imposes upon him, 
though it may contain words of express promise to 
pay over the money. I think the true construction of 
such a promise is to pay when the law would require 
it of the receiver, if no bond had been given; the ob 
ject of taking the bond being to obtain sureties for the 
performance of that obligation. Nor do I believe 
that prior to these decisions there was any principle 
of public policy recognized by the courts, or imposed 
by the law, which made a depositary of the public 
money liable for it when it had been lost or destroyed 
without any fault of negligence or fraud on his part, 
and when he had faithfully discharged his duty in 
regard to its custody and safe-keeping.” 

e believe the true rule is that a public officer who 
receives money by virtue of his office is a bailee, and 
that the extent of his obligation is that imposed by 
law. That, when unaffected by constitutional or 
legislative provisions, his duty and liability is meas- 
ured by the law of bailment. If a more stringent 
obligation is desired, it must be prescribed by statute. 
That his official bond does not extend such obligation, 
but its office is to secure the faithful and prompt per- 
formance of his legal duties. Instances where the 
constitution and statutes of this State have increased 
the common-law liability of certain officers were 
recognized by this court in two cases, at least. In the 
case of State v. Walsen, 17 Colo. 170, 28 Pac. Rep. 1119, 
it was held that by constitutional provisions the State 
treasurer was made absolutely liable for State moneys 
received by him; and in the case of McClure v. Com- 
missioners, 34 Pac. Rep. 763 (recently decided), it was 
held that a county treasurer, by virtue of the statute 
regulating the duties of his office, was a bailee with 
express and extraordinary liability. No constitu- 
tional or statutory provision in this State imposes a 
more stringent obligation upon a clerk of the District 
Court than that imposed by the common law. This 
rule of common law, as laid down by Justice Story, 
is as follows: “In respect to property in the custody 
of the officers of acourt, pending process and pro- 
ceedings, such officers are undoubtedly responsible 
for good faith and reasonable diligence. Ifthe prop- 
erty is lost or injured by any negligent or dishonest 
execution of the trust, they are liable in damages. - 
* + The degree of diligence which officers of the 
court are bound to exert in the custody of the prop- 
erty seems to be such ordinary diligence as belongs to 
a prudent and honest discharge of their duties, and 
such as is required of all persons who receive com- 
pensation for their services.” Story, Bailm. § 620. It 
is insisted in argument that this doctrine refers only 
to specific property, and does not apply to money 
deposited with the clerk, because itis assumed that 
he holds the relation of debtor ‘to the fund, and there- 
fore may use it as his own. To this we cannot agree. 
The money received by him is a trust fund, and a 
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conversion of it to his own use would constitute em- 
bezzlement, and subject him to a criminal prosecu- 
tion. The defendant Wilson, as appears from the 
agreed facts, did not mix the money in question with 
his own funds, or in any manner treat it as his own. 
He deposited it in the bank as clerk, and the bank 
had notice thereby that the money so deposited was 
held by him in his official capacity. At the time of 
the deposit the bank was in good standing. We think, 
under the circumstances, he is not chargeable with 
any fault that should render him or his sureties liable 
for the loss. The judgmentof the court below will 
be reversed, with directions to enter judgment for 
defendants. 





Sate — SroppaGeE 1n Transttu — CLam 
AGAINST INSOLVENT.—The Supreme Court of 
Illinois decided in Shaw v. Lady Ensley Coal, 
Iron & R. Co., that a vendor who has stopped 
in transit part of the goods sold, and has 
never offered to deliver them on payment of 
the contract price, is only entitled to be al- 
lowed, in the vendee’s insolvency proceed- 
ings, for the goods which where actually de- 
livered, since the presumption is that he has 
taken the goods stopped in payment for their 
price. Wilkin, J., says: 

The stipulation upon which the case was submitted 
to the county court is very meager and unsatisfactory. 
Conceding that it sufficiently shows such a sale as 
entitled the claimant to stop the 40 car loads of iron, 
it fails to state other facts essential to a right to at the 
same time sue for and recover the price therefor. It 
is silent as to the disposition made of the iron after it 
was stopp: d, nor doesit show when the contract price 
became due. It shows no more than that, before the 
claim was filed, claimant had regained possession of 
the property by the exercise of its right stoppage in 
transitu. For anything appearing in the stipulation, 
the effect of a judgment allowing the full claim of 
$45,148.08 would be to allow the vendor to recover the 
value of property sold, and at the same time keep the 
property. True, the stoppage of goods in transitu 
does not operate to rescind the contract of sale, and 
hence does not divest the vendee of his title to the 
property. The stoppage only has the effect of restor- 
ing the vendor to his right to a lien, as though he had 
never parted with the possession, but we do not 
understand that he can keep the goods, and at the 
same time recover from the vendee the purchase 
price. There is a dearth of authority as to what 
steps the vendor should take to enforce his lien after 
stopping the goods, to be accounted for, no doubt, as 
was said in Newhall v. Varges, 15 Me. 314, “‘by sup- 
posing that the vendor, usually obtaining all the goods 
sold, finds he is fully paid; or, if not, that the object 
of pursuing the insolvent vendee is not worth the 
trouble and expense.” It is, however, well under- 
stood that the first duty of the vendor after regaining 
possession is to hold the goods until the purchase 
price becomes due under the contract of sale, so as to 
be able to deliver them upon payment. After that he 
may, upon notice to the vendee, sell them and recover 
the difference between the amount received at the 
sale and the contract price, or he can sue the vendee 
for the whole price, ‘‘provided he is ready to deliver 
hem upon payment.” 2 Kent (10th Ed.), 760. If, 
however, after the contra«t price becomes due, he 








_the vendee is insolvent. 


takes no steps whatever to dispose of the goods, either 
by selling them after notice or tendering them to the 
vendee, and, upon his failure to pay, suing him for 
the price, but simply keeps them, we are unable to 
see why he should not, after a reasonable time, be 
held to have elected to take them back, in satisfaction 
of the debt created by their purchase. Certainly he 
cannot keep them indefinitely, and at the same time 
recover the price. In such case the rule announced 
in Langfort v. Tiler, 1 Salk. 113, quoted in Newhall y. 
Varges, supra, should be applied. It is there said: 
“After earnest given, vendor cannot sell goods to 
another without a default in vendee; and therefore, 
if vendee does not come and pay and take away the 
goods, the vendor ought togo and request him; and 
then, if he does not come and pay and take away the 
goods in convenient time, the agreement is dissolved, 
and he is at liberty to sell them to any other person.” 
True, as was said in the Newhall Case, this does not 
mean that thereby the contract of sale is rescinded, 
but that itis determined if the vendor elects to so 
treat it; and the election is shown in the case supposed 
by his non-action in regard to the property. At all 
events, we have been able to find no authority which 
authorizes the recovery of the full price, except upon 
the condition that the vendor has the property, and is 
ready and willing to deliver it upon payment of the 
price. This we do not understand to be denied, but 
it is said the presumption is so strong in this case that 
the ‘‘insolvent estate is not prepared to go on per- 
forming its contracts; that itis enough if it does not 
appear, but that the vendor is willing and ready to 
perform if demanded so to do.” With this view we 
cannot agree. In every case of stoppage in transitu 
It is that insolvency which 
gives the vendor the right of stoppage in transitu; 
and the presumption of inability to pay for and take 
the goods, which it is said takes this case out of the 
general rule, would take every other case out of it, 
and the rule would amount to nothing. For anything 
shown inthe agreed facts, the claimant has, and in- 
tends to keep, the 40 car loads of iron, for which it 
now seeks to recover. Or, for anything here shown, 
it may have resold the iron for as much as, or even 
more, than the contract price. Failing to show a 
readiness to deliver it if the price was paid, raises a 
presumption that it looks to the property for payment. 
At all events, the conclusion cannot be escaped that 
its purpose is to keep the goods, and at the same time 
recover pay for them. Itis conceded that injustice 
would result from thus allowing double satisfaction, 
but it seems to he thought that result can be avoided 
by ceasing to make dividends on the $45,148.08 claim 
when allowed, after it has been paid, less the value 
of the iron stopped in transitu; and, by so doing, 
injustice to other creditors can be avoided, and the 
requirements of the statute that all debts shall be paid 
pro rata carried out. This, in effect, is to say the 
county court must allow the full amount of the claim, 
but shall only permit a part of itto be paid. More- 
over, it may be fairly presumed that the insolvent 
estate will not pay the full amount of claims against 
it, and the effect of allowing this claim in full will be 
to permit claimants to draw pro rata dividends on 
$45,148.08, although it is admitted it will ultimately 
be entitled to receive but $37,186.58. On the facts 
stated we think the county court decided the case 
correctly, and its judgment should be affirmed. We 
do not understand the Bates Case, 118 Ill. 524, 9 N. E. 
Rep. 257, to be in conflict with the views here ex- 
pressed. 
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TELEGRAPH Company — PRIVILEGE Tax— 
INTERSTATE CommMERCE.—The Supreme Court 
of Mississippi in Postal Telegraph Cable Co. 
v. Adams, 14 South. Rep. 36, considered a 
question of constitutional law of considerable 
interest. It was held that a State privilege 
tax of a certain sum per mile of wires oper- 
ated within the State, imposed on all tele- 
graph companies therein operating, in lieu of 
all other State, county, and municipal taxes, 
and amounting to much less than the sum of 
a single ad valorem property tax, is not an 
interference with the interstate commerce of 
a foreign corporation. After citing a num- 
ber of decisions of the United States Supreme 
Court, the court through Woods, J., says: 


Are we mistaken in declaring that the decisions of 
the Supreme Court of the United States are not con- 
cordant on this most perplexing subject? We support 
ourselves in our perplexity by quoting the language 
of Mr. Justice Miller in Fargo v. Michigan, 121 U.S. 
230,7 Sup. Ct. Rep. 857. Speaking on this very sub- 
ject, the learned judge said: ‘‘With reference to the 
utterances of this court, until within a very short 
time past, as to what constitutes commerce among the 
several States, and as to what enactments by the State 
legislature are in violation of the constitutional pro- 
vision on that subject, it may be admitted that the 
court has not always employed the same language, 
and that all of the judges of the court who have 
written opinions for it may not have meant precisely 
the same thing.” It appears to us that it is just and 
altogether decorous now tosay that repeated and 
careful study of the decisions between 121 and 148 U. 
S. will warrant us in again asserting that the language 
employed by the court in the more recent cases of 
this character has not been the same, and that the 
judges who have written the later opinions have not 
meant precisely the same thing. Unable, then, to say 
certainly what the judgment of the Supreme Court of 
the United States would be inthe case in hand if 
presented to it, we feel at liberty to deeide the con- 
troversy according to our own views of what is right 
on the facts disclosed,—views not unannounced in 
that tribunal whose final word is law. This is a case 
ofa foreign corporation admitted to the use and en- 
joyment ofits corporate franchises in our State upon 
terms of perfect equality with all others. It is freely 
permitted to engage in the vast and various employ- 
ments connected withits business. It has the use and 
enjoyment of the country highways of the State, and 
the streets of our villages, towns, and cities, for the 
planting of its poles and the construction of its lines; 
and it has the care and protection of our laws and 
government. In return the State claims the right to 
treat itlas she treats similar corporations chartered by 
her own authority. She asserts her authority to tax 
the exercise of its franchises in her midst as she does 
all others, domestic as well as foreign corporations. 
The State may tax its property as she does all other 
property of person or corporation within her limits. 
She may tax the exercise of its franchises within her 
borders and under the sheltering protection of her 
laws and government, and no foreign corporation 
may arrogantey assume any superiority over her do- 
mestic corporations. The privilege tax, the tax on 





the business, the occupation, the tax on the exercise 
of franchises, may be incidentally burdensome te 
interstate commerce. It does affect the business 
somewhat and inevitably. But so does an ad valorem 
tax on the property employed in such commerce. It 
subtracts that much from the sum total engaged in 
the traffic. So does the tax on gross receipts, as in 
the case of State Tax on Railway Gross Receipts, 15 
Wall. 284. So does the tax for the privilege of exer- 
cising its franchises by a railroad company in any 
State, ascertainable and determinable by the amount 
of its gross transportation receipts, scaled as required 
in Maine v. Grand Trunk Ry. Co., 142 U. S. 217, 12 
Sup. Ct. Rep. 121, 163. Every tax is a burden, and to 
the extent imposed is an interference with the pursuit 
or business upon which it is laid. Ifthe business is 
partly interstate commerce, then that commerce is 
incidentally affected and interfered with by every tax 
of any nature whatever that may be levied onit. In 
the case at bar there is no direct burden upon inter- 
state commerce. There is no further interference 
with it than will be found necessarily to result from 
the imposition of any burden of taxation in any shape. 
For the use and occupation of the public roads of this 
State, for protection of its laws and government in 
the exercise of its franchises, and as its reasonable 
and proper contribution for the support of the gov- 
ernment whose care and shelter it enjoys, the State 
has imposed a privilege tax ascertainable and deter- 
minable by the number of miles of wire in this State, 
in lieu of all other taxes, and in an amount less than 
an ad valorem tax on its visible property would yield. 
The appellant is reasonably required to pay what is 
called a “privilege tax,’ but it is a tax in lieu of all 
ad valorem and other taxes, State, county, and muni- 
cipal, on property in this State. The State has chosen 
to impose a smaller burden than she might have done 
unquestionably, if the property of the appellant had 
been subjected to the same rate of taxation as all 
other property whose situs is within her borders. By 
the imposition of a certain tax per mile on the lines 
wholly within her limits the State secures from appel- 
lant that which appears certainiy not to be a sum in 
excess of the amount which might have been imposed 
as an ad valorem tax. It seems to us that this position 
is supported by the opinions delivered and the results 
reached in Osborne v. Mobile, W. U. Tel. Co. v. Mas- 
sachusetts, Maine v. Grand Trunk Ry. Co., Ficklen v. 
Taxing Dist., and City of St. Louis v. W. U. Tel. Co.; 
not to mention others that collaterally yet powerfully 
tend in-the same direction. 

In the case at bar there is no taxation of messages, 
interstate and other. There is no exclusion or at- 
tempted exclusion by State law of a governmental 
agency, or a foreign corporation partially engaged in 
interstate commerce. There is no taxation which 
interferes with, interrupts, or burdens interstate 
commerce. There isa moderate, reasonable tax called 
a “privilege tax,” but ascertainable and determinable 
by the amount, and necessarily by the value, of the 
appellant’s property, lying wholly in the State, im- 
posed in lieu of all others; and this tax burdens and 
interferes with interstate commerce justasa tax on 
each telegraph pole does, asin the case of City of St. 
Louis v. W. U. Tel. Co.; or as a tax on corporate 
franchises whose value is ascertainable and determin- 
able by value of the shares of capital stock propor- 
tioned to the length of the telegraph lines in the State, 
as in W. U. Tel. Co. v. Massachusetts; or as an annual 
tax for the privilege of exercising corporate franchises 
whose amount is to be determined by the gross trans- 
portation receipts, measured by the interstate mileage 
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compared with the total length of the railway within 
and without the State, asin Maine v. Grand Trunk 
Ry. Co. We adopt the language of Mr. Justice Miller 
in delivering the opinion of the Courtin W. U. Tel. 
Co. v. Massachusetts: ‘‘While the State could not 
interfere by any specific statute to prevent a corpora- 
tion from placing its lines along their post roads, or 
stop the use of them after they were placed there, 
nevertheless the company receiving the benefit of the 
laws of the State for the protection ofits property 
and its rights is liable to be taxed upon its real and 
personal property as any other person would be. It 
never could have been intended by the congress of 
the United States in conferring upon a corporation of 
one State the authority to enter the territory of an- 
other State, and erect its poles and lines therein, to 
establish the !proposition that such a company owed 
no obedience to the laws of the State into which it 
thus entered, and was under no obligation to pay its 
fair proportion of the taxes necessary to its support.” 
And to this enlightened and just observation we unite 
the equally enlightened and just observation of Mr. 
Chief Justice Waite in W. U. Tel. Co. v. Texas (quoted 
with approbation inthe long-subsequent case of W. 
U. Tel. Co. v. Massachusetts, 125 U.S. 530, 8 Sup. Ct. 
Rep. 961): “The Western Union Telegraph Company 
having accepted the restrictions and obligations of 
this provision by congress, occupies in Texas the posi- 
tion of an instrument of foreign and interstate com- 
merce, and of agovernment agent for the transmission 
of messages on public business. Its property in the 
State is subject to taxation the same as other property, 
and it may undoubtedly be taxed in a proper way on 
account of its occupation and business.” 





MONEY HAD AND RECEIVED. 


Doubtless the first writ found, in an action 
of this kind, told the truth, it meant what it 
said, and the action was brought to collect of 
the defendant money, that the plaintiff be- 
lieved the defendant had actually received 
for the use of the plaintiff; and that the de- 
fendant had, furthermore, received it, with 
the expressed, as clearly implied understand- 
ing and intention, of paying it over to the 
plaintiff. In some of the earliest and most 
interesting cases, the whole controversy is 
fought out over the issue whether or not A 
took the money from B, as from a third per- 
son (C), to really hold for the use of B. The 
history of some of these cases must delight 
those consistent code pleaders who believe 
that a petition should recite the facts; and 
this history might likewise teach that we are 
returning to first principles. In De Bernares 
v. Puller,’ a slight departure from truth- 
ful pleading was fought. In that case a 
bill was in defendants’ bank for collec- 
tion; its acceptor sent the money, when the 


1 14 East 582; Second trial reported in, 2 Campb. N. 
P. 426 (1810). 





bill was due to the bank, by his clerk; the 
clerk laid the money on the counter and de- 
manded the bill; the bank clerk took up the 
money, saying he would see Puller about it, 
but never delivered the bill, and defendants 
kept the money to pay a debt due them from 
the acceptor; at first Lord Ellenborough de- 
nied to the holder of the bill the right to re- 
cover of the defendants, for money had and 
received. He said there was no privity be- 
tween the plaintiff (holder) and defendants, 
‘considering that the evidence did not estab- 
lish a receipt of this money for the intended 
purpose for which it was directed to bé paid 
it (the bank), namely to take up the bill,’’ 
but rather a refusal of the bank to take it for 
that purpose; he considered the defendants 
wrong-doers, and that ‘‘trover’’ was the 
proper action; but, held ‘‘after much discus- 
sion’’ and a second trial ‘‘that the money 
having been expressly paid into the deferd- 
ants’ house for the specific purpose, declared 
at the time, of taking up the bill, and that 
purpose not having been directly repudiated 
till afterwards ; it must be taken to have been 
received at the time for the use of the holder 
of the bill;’’ of course defendants did not in- 
tend to so receive the money, or they would 
have, doubtless, surrendered the bill, but the 
case is instructive in teaching how slow ‘‘the 
old masters’’ were to barter away the truth, 
even to serve justice a good turn; that these 
harmless looking words, ‘‘it must be taken’’ 
mean more than a difference between forms 
of action, and stuck deep, is clear; if the 
bank was held as refusing to hold this money 
for the plaintiff it was a conversion, with the 
right of action in the acceptor; and no claim 
of any kind was held by the plaintiff against 
the bank; otherwise, the acceptor had no 
claim, and the plaintiff, as held, a cause of 
action, in asswmpsit, against the defendant 
bank. In Williams v. Everett,? a bill had 
been sent defendants, with instructions to 
collect when due and pay a portion to the 
plaintiffs, and other portions to other credit- 
ors of the sender. Plaintiff also was in- 
formed of the remittance by the sendor, and 
called on defendants before the bill was due, 
and made his claim ; but defendants refused to 
consider plaintiff's claim, or to act upon the 
letter of instructions, accompanying the bill. 
The bill when due was collected by defend- 


2 14 East 582 (1811). 
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ants, but plaintiff was beaten in his action, 
as the defendants never consented to hold 
any part of the fund for the use of plaintiff. 
The court applied to the case the touchstone, 
as to whose loss it would have been, if the 
defendants, through no fault of their own, had 
been robbed of the money as soon as they 
collected it; the answer was, that the sender 
would have lost it, consequently it could not 
belong to the plaintiff, against the express 
dissent of the defendants to recognize the 
plaintiff’s connection with the matter; there 
could be no privity between plaintiff and de- 
fendants, without defendants’ consent. The 
court said that, ‘‘by the act of receiving the 
bill, the defendants agree to hold it ’till paid, 
and its contents when paid, for the use of the 
remitter.’’ This was the argument of a court 
in an action at law. Equity would have said 
that the ‘‘bill’’ came charged with a trust, 
and that there was an equitable assignment to 
plaintiff of his share; and that if defendants 
did not care to be so charged, they should, 
at once, have returned the bill. Here we 
perceive how this common count, in assump- 
sit, rests upon a privity of contract, as long 
as it remains an action at law; there are ex- 
ceptions to this rule, but not against the ex- 
press dissent of one of the parties. But when 
this ‘‘legal count’’ takes upon itself an 
equitable hue and color, what becomes of the 
necessity of a ‘‘privity of contract?’’ Green- 
leaf says that this count ‘‘in its spirit and 
objects has been likened to a bill in equity.’” 
Actions of this type, as far as a like name 
typifies cases, have been variously treated, 
in accordance with whether their equitable 
side, has been considered or ignored. In 
Grant v. Austen,* money was sent defendants 
by one in debt to defendants and to others, 
accompanied by a letter, saying ‘‘I shall be 
obliged by your paying’’ a certain sum to 
plaintiffs (less than the amount sent) ; plaint- 
iffs could not recover, even where defendants 
did not expressly dissent to holding moneys 
for plaintiffs. ‘‘Here the strength of the de- 
fendants’ case is, that there was no specific 
remittance of the precise sum of 69£ 15s. 
for the express purpose of the letter.’ This 
seems to carry the necessity of precision one 
step further than in the Williams case (su- 
pra). If a like sum to plaintiff’s claim and 


8 2 Gr. Evi. § 117 (13 Ed.). 
4 3 Price, 58 (1816). 





allowance is not sent, there is no exception 
to the rule requiring privity of contract, un- 
less the defendants expressly, or by clear im- 
plication, agree to hold money for the use of 
the plaintiffs. 

In Hill v. Royds,° the plaintiff brought a 
bill in equity. Plaintiff sold wool to one 
Kershaw, and drew a billon him for £738, 
payable at the bank that was the correspond- 
ent house of defendant’s bank. Bill was 
due Aug. 8th, 1867, was accepted, but Ker- 
shaw, on August 7th, borrowed £150 from 
plaintiff, who had sold bill, to prevent bill’s 
dishonor. Kershaw’s agent took, that day, 
full amount to defendant’s bank, with ‘‘ad- 
vice note’’ ‘‘in the usual form supplied to 
customers of the bank, that the money so 
paid in was for the purpose of meeting the 
bill.’ Kershaw suddenly, on Aug. 8th, died, 
insolvent, owing defendant, which wired its 
correspondent not to pay bill, after having, 
day before, notified correspondent to pay it. 
The court dismissed plaintiff’s bill. ‘‘The 
technical point in this case is too strong 
against the plaintiff,’’ said the sympathizing 
court; ‘‘the only way in which the defendant 
could be made trustees for the holder of the 
bill, would be to show that on the 7th of 
August, 1867, the money was the money of 
the plaintiff ; but they cannot putit as high as 
that. If it had been so, then the defendant 
would have received it to their use, and the 
proper remedy would have been by action.’? 
The court then declares that defendant only 
knew of Kershaw, and had no privity with 
plaintiff, and that Moore v. Bushall® (which 
really turned upon defendant’s correspondent 
never having been notified to pay bill), pre- 
vented an action. It would seem, however, 
that under the ruling of the Williams case 
(supra), a trust was charged on the money at 
the time of the deposit, since the defendant 
accepted, by notifying its correspondent, the 
mission in its entirety ; it would further seem, 
that the defendant fully undertook to hold the 
money, as money had and received for the use 
of whoever held the bill, and that when plaint- 
iff took it up he had his action. To argue, 
as the court did, that the defendant was a 
wrong-doer against the Kershaw estate, did 
the plaintiff, who had lost his wool and £150, 
little good ; in the cases we have thus far ex- 


5 L. R.8 Eq. 290 (1869). 
27 L. J. (Ex.) 3. 
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amined, where there were three or more par- 
ties interested, it is plain to see that the 
‘‘privity of contract’’ argument, pushed to 
its full limit, and blind to the substance of 
the transaction, works a great hardship and 
injustice. If the real intention of the party, 
who put up the money, had governed, the 
plaintiff would have recovered, in every case 
named. Where there are only two parties 
interested, the privity of contract, is easily 
implied, because if the defendant is liable to 
anybody, the plaintiff must have his action ; 
and it would be unconscionable to say de- 
fendant was liable to noone. But ‘‘privity 
of contract’’ should really necessitate a real 
contract, as well as direct relationships be- 
tween the parties; if, in the above cases, it 
seems so difficult to imagine or assume a 
privity between two persons who did not 
come into direct contact with one another or 
to admit exceptions to the rule requiring a 
privity, it seems difficult to understand how 
in the ordinary cases of this class it is so 
easy to imagine a contract that never ex- 
isted. The real explanation seems to 
be that, in many cases, if ‘‘the contract’’ 
was not assumed, the defendant would tri- 
umph in his wrong, whereas, if ‘‘the privity’ 
is not imagined or its want excused, the only 
difference is, that, as in the last case ex- 
amined, the plaintiff could sue the Kershaw 
estate, and that estate could sue the defend- 
ant. But in many cases, as there, but a bar- 
ren remedy is given the plaintiff. He sues 
an insolvent estate, instead of the solvent 
bank. If it be answered, that sometimes it 
would be a solvent estate, and an insolvent 
bank, we reply, let the real intention of the 
parties govern, whatever happens. If the 
money is left with the bank for the benefit of 
the holder of the bill, and is there on the 
day the bill is due, the holder of the 
bill should not complain if he delays getting 
his money, and the bank fails; otherwise, he 
can rightfully complain, and in a suit directly 
against the bank, if it keeps his money. 
When the money is put there to meet the 
bill, it is sacred unto the bill; indeed, when 
the bank receives it, there is a clearly im- 
plied promise on the part of the bank, made 
to the depositor of the money to pay the 
holder of the bill, and under the later Ameri- 
can doctrine the holder as beneficiary of the 


promise, should be privileged to sue the 
bank. 





But as long as the early English cases 
clung to the need of ‘‘a contract,’’ as well as 
to the need of ‘‘a privity,’’ they were logical, 
though sometimes unjust, and as the court 
in the Hill case (supra), said of itself, ‘‘tech- 
nical.’”’ But soon the real contract was for- 
gotten, provided only two persons were inter- 
ested. The first departure, was a slight one. 
A multitude of cases have decided that if the 
defendant fails to perform his contract, or 
puts it out of his power to do so, the plaint- 
iff can either sue for a breach of said con- 
tract, or rescind it, and recover back his 
payments on the contract as money had and 
received by the defendant for the use of the 
plaintiff. It might, without too great expan- 
sion of the imagination, be conceived that 
the defendant meant, from the start, to say to 
plaintiff, ‘‘If this affair don’t go through, I 
will return you your money.’’ In Wright v. 
Calls,’ plaintiffs paid a bonus for a lease, but 
soon after going into possession of the farm 
discovered that the defendant had no title ; 
plaintiff could, in this form of action, recover 
his bonus. But where’ plaintiff got the full 
benefit of his bargain, he could not recover, 
though he did not ever have a good title to 
what he was paying for and enjoying; since 
this action is not technical, and one cannot 
recover, unless there is ‘‘good conscience in 
the claim.’’ But another step was taken, 
when one was permitted, in this action, to 
recover money paid under a mistake of facts. 
But even here, it might be assumed, that 
neither party would have acted as he did, if 
he had known the facts, and that, therefore, 
both would be anxious to correct any mis- 
take that was established. In Kelly v. Salori,’ 
an insurance company paid a poliey that had 
lapsed. The court left it for the jury to de- 
cide if the company might not have paid it, 
with knowledge of the facts, just to ennoble 
the record of the company; but the jury de- 
cided that the company sinned in its own 
sight, and through mistake, and it recovered. 
Even where the plaintiff had all the means 
of knowledge for preventing a mistake, it can 
recover.” But soon this action was used to 
recover money that the defendant had ob- 
tained from the plaintiff by any form of duress, 


78C. B. 150 (1849). 

8 Zurner v. Browne, 3 C. B. (1846), 157. 
99M. & W. 54 (1841). 
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oppression or fraud. This certainly effected 
a righteous result, but the implied contract 
to return the spoils, is a creature of vivid 
fancy. In Clinton v. Stong," the plaintiff’s 
vessel was illegally libeled, and when the 
case was ripe for dismissal, the marshal, as 
a friend to the clerk of the court, demanded 
$31 dollars in fees before he would ‘‘give up 
the ship.’’ The same was paid, and after- 
wards recovered of the clerk. Anda like ac- 
tion lies to remedy the illegal collection of 
usury, or excessive taxes, tolls and duties.” 
The next extension of the doctrine was made 
to cover cases of defendant obtaining plaint- 
iff’s goods in trespass and trover, and sell- 
ing same ; plaintiff could waive the tort, affirm 
the sale, and sue for money had and received.” 
Justice Wilde thought this principle had not 
been doubted in ‘‘a single case or dictum’’ 
(Gilmore v. Wilbur, supra). Yet what is 
wider from the intentions of one, at least, of 
the parties to this fanciful contract than a 
sale for the benefit of the plaintiff? The ar- 
gument of ex necessitate hardly excuses the 
action, as plaintiff could sue in trespass or 
trover. But when the necessity did arise, 
the principle was extended. In Hambly v. 
Trout, there was no sale, and, consequently, 
nothing in the shape of money, that defend- 
ant had received, but, inasmuch, as defend- 
ant died, and his executor could not be 
charged in trespass or trover, Lord Mans- 
field decided that the executor should be 
held for money had and received to the use 
of the plaintiff, on the theory that, ‘‘the 
criterion I go upon is this: can justice pos- 
sibly be done in any other form of action?’’ 
What becomes here of either ‘‘privity’’ or 
‘*contract!’? Of course there was no contract 
to return anything to plaintiff, and no sale to 
affirm, and no money received by anybody 
for anybody, neither could there be any 
privity between the plaintiff and defendant 
executor ; since if the executor could be said 
to stand in the shoes of his testator then he 
was not liable for money had and received, 
since his testator was not. In short, the court, 
made a herculean effort to prevent the exe- 


11 9 Johns. 370 (1812). 

12 Morgan v. Palmer, 2 B. & C. 729 (1824); Chase v. 
Dwinal, 7 Greenl. 135 (1830); Close v. Phillips, 7 M. & 
G. 586 (1844). 

138 Gilmore v. Wilbur, 12 Pick. 120 (1831); Moses v. 
Arnold, 43 Iowa, 187 (1876). 

14 Cowper, 371 (1776). 





cutor from enriching his testator’s estate 
with goods stolen from the plaintiff. But 
why should a court defy both ‘‘privity’’ and 
‘“‘contract,’’ to prevent an absolute wrong, 
and not gainsay ‘‘privity’’ alone, as in the 
Hill case (supra), to accomplish an absolute 
right? In the light of Lord Mansfield’s rul- 
ing it became the law of certain courts, that 
even where the wrong-doer lived, and did not 
sell the plaintiff’s property, the plaintiff 
could waive the tort, and resort to the com- 
mon count for goods sold and delivered. But 
the philosophy of Code pleading here called a 
halt. In Sandeen v. Kansas City R. R. Co.,” 
the court said: ‘‘The extensioi of the doc- 
trine would tend to do away with the action 
of tort.’’ ‘“The inherent weakness of the doc- 
trine consists in the arbitrary substitution of 
a promise, which cannot be found in any- 
thing which the party to be charged has said 
or done. Nothing could be further from his 
intention than an actual promise. It is the 
extreme of fiction to impose the deliberation, 
solemnity and obligation of asale upon the 
actual facts of a highway robbery. And while 
there should be a redress for every wrong, the 
experience of the past has shown that this ob- 
ject will be most universally achieved by em- 
ploying such forms of redress as the actual 
facts constituting the wrong in every case 
may suggest and call for. This doctrine of 
fiction is not in accord with the spirit and 
logic of our practice act, which require the 
pleader tu set out the actual facts constitut- 
ing his cause of action or defense.’’ In this 
case the defendant had used the plaintiff’s 
lumber. If the defendant had sold it, ought 
the decision to be different? If so, why? If 
the plaintiff cannot logically assume that a 
‘thighway robbery’’ was a sale, how can he 
assume that the highway robber’s sale, was 
made for plaintiff’s benefit? Yea, if one is 
to attend closely to defendant’s intention, 
can it be claimed that money wrung from the 
plaintiff by duress is money had and received 
by the defendant for the use of the plaintiff? 
In the Clinton case (supra), did the clerk 
take plaintiff’s $31 to keep for the plaint- 
iff! Whoever heard of officers collect- 
ing fees save for ‘‘keeps’’ for themselves! 
It seems difficult to perceive the good sense 
and justice of bearing down so heavily on 
the ‘‘privity’’ side of the proposition, as in 
16 79 Mo. 278 (1883). 
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the Hill case (supra), where the defendant 
banks really did take Kershaw’s money to 
hold for the plaintiff, and to so easily 
imagine a contract that we absolutely know 
never existed. However it is the trend of 
modern decisions in America to be less af- 
frighted by the word ‘‘privity,’’® and more 
mindful of the word ‘‘contract.’’"” But even 
if the pleader of the future shall always tell 
the truth, and pursue the defendant as con- 
tractor, wrong-doer or trustee, respectively, 
in accordance with the strict warranty of the 
facts, there will be little danger of losing 
sight of our old friend. Broader than charity, 
it covers not only sins, but shortcomings and 
misunderstandings. Text writers discuss 
this ‘‘common count’’ under ’’contracts.’’ 
Greenleaf likens its scope to a bill in equity, 
and Justice Aston, in the celebrated Hambly 
case (supra), observed, ‘‘There seems to 
be but little difference between actions of 
trover and actions for money had and re- 
ceived.’’ Joun W. SNYDER. 
Kansas City, Mo. 


16 “The right of a party to maintain asswmpsit on a 
promise not under seal, made to another for his bene- 
fit, although much controverted, is now the prevail- 
ing rule in this country.” Am. & Eng. Ency. of Law. 
Vol. 3 page 868 (note 5) 

17 In Edwards v. Albrecht (42 Mo. App. 502), Judge 
Thompson said: ‘‘We conclude, then, that the two 
propositions, that a party cannot sue upon a con- 
tract and recover by giving evidence ofa tort, and 
that he may waive the tort and sue upon a contract, 
are contradictory propositions; that the former,and not 
the latter rule, is in accordance with the spirit of our 
code of procedure, and must stand asthe rule declared 
by the latest decisions of the Supreme Court, and of 
this court.” 








IMPEACHMENT OF WITNESS. 
CARROLL V. STATE. 


Court of Criminal Appeals of Texas, November 13, 1893. 


For the purpose of impeaching a witness, he may be 
asked if he is not under indictment for theft, and the 
fact that he has been released on bail does not relieve 
him from answering the question. 


SimKins, J.: Appellant was convicted of 
theft of a pair of spurs, and his punishment as- 
sessed at one month’s imprisonment, from which 
he appeals. 

Appellant complains that the court erred in 
permitting the State to prove, over his objection, 
by Frank Glass, a witness for appellant, that he, 
the said Glass, was then under indictment for 
theft. The objection made was that a witness 





could be collaterally impeached only by evidence 
of his general reputation for truth and veracity in 
the neighborhood in which he lives. While the 
Code declares that one may impeach his own 
witness in any way except by proving his bad 
character (Code Crim. Proc. art. 755), it is si- 
lent as to the methods by which one may attack 
the credibility of a witness offered by the op- 
posite party. It simply refers us to the rules of 
evidence known to the common law for guidance. 
Id. art. 725. Turning to this source, we find that, 
of the various modes of impeaching a witness, 
this alone has been the subject of much opposi- 
tion and discussion; that is, whether a witness 
can be compelled to answer a question degrading 
him, collateral to the main issue, but relevant to 
his credit. In other methods of impeachment, 
the question is as to the application of the rule. 
In this the existence of the rule is denied. It 
seems, however, to be conceded that, if the ques- 
tion is relevant tothe main issue in the case, the 
witness, upon cross-examination, is bound to an- 
swer, however degrading it may be tohim. It is 
where the evidence is not relevant to the issue, 
but only goes to affect his credit, that the au- 
thorities cannot be reconciled. 1 Best, Ev. 130; 
1 Greenl. Ev. 459; Whart. Crim. Ev. (8th Ed.) 
474. We may, therefore, follow the authorities 
whose reasoning appeals strongest to our judg- 
ment, and adopt that rule which tends to eluci- 
date the truth, which is the object of all rules of 
evidence. 


Now, while itis true that the question ‘thas 
never been solemnly settled,’ as stated by Mr. 
Greenleaf (1 Greenl. Ev. § 459), yet eminent 
judges at nisi prius trials began at an early day to 
permit such questions to be asked, and compelled 
the witness to answerthem. Whart. Crim. Ev. 
474. Lord Eldon, in speaking of this practice, 
thus states the lawin hisday: ‘‘A party cannot 
be called upon to criminate himself. It used to 
be said a party could not be called on to dis- 
credit himself, but in modern times courts have 
permitted questions to show from transactions not 
in issue that the witnesses are of impeached char- 
acter, and therefore not so credible.’’ So that it 
would seem that, though the older authorities 
were against the practice (1 Phil. Ev. 289, 294), 
yet the current of authority soon changed in En- 
gland and America. Indeed, in his Digest of the 
Law of Evidence (article 129), Sir James Steph- 
ens states the rules of cross-examination as fol- 
lows: ‘*When a witness is cross-examined, he 
may be asked any question which tends (1) to 
test his accuracy, veracity, or credibility; or (2) 
to shake his credit by injuring his character. He 
may be compelled to answer any such question, 
however irrelevant to the facts in issue, and how- 
ever disgraceful the answer may be to himself, 
except where the answer might expose him to a 
criminal charge.’’ Willson. Crim. St. § 2511. 

This character of cross-examination is per- 
mitted upon the theory that, where a man’s life 
or liberty depends upon the testimony of another 
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itis of the highest importance that they whom 
the law makes the exclusive judges of the facts 
and the credibility of the witnesses should know 
how far the witness is to be trusted. They ought to 
know his surroundings and status, so as not to give 
to one belonging to the criminal class the same 
credit as he whose character is irreproachable. 
If, therefore, it should appear on cross-examina- 
tion that the witness had a previous criminal ex- 
perience, or spent a part of his life in jail (Real 
v. People, 42 N. Y. 270; Thomp. Trials, 458; 
Greenl. Ev. 455), or was convicted, or has suffered 
some infamous punishment, or had been in jail 
on acriminal charge (1 Best, Ev. 130), it would 
tend to shake or impair his credit, and the jury 
shovld have such information. While it may 
seem harsh to compel a witness to commit per- 
jury, or destroy his own standing before the 
court, it would seem absurd to place the feelings 
of a profligate witness in competition with the 
substantial rights of the parties in the case. But 
itis to be remembered, and all the authorities 
unite in the statement, that the examination must 
be kept within bounds by the court; that the 
question should only be permitted where the 
ends of justice clearly require it, and the inquiry 
relates to transactions comparatively recent, 
bearing directly on the present character of the 
witness, and is essential to the true estimation of 
his testimony by the jury. 1 Greenl. Ev. 459; 
Whart. Crim. Ev. 474, 476; Tayl. Ev. §§ 1314, 
1315. It should be the care of the trial judge to 
confine the interrogatory to matters coming 
within the said limitations, and promptly sup- 
press all inquiry into matters not recent, or rel- 
evant to credit; otherwise, the witness box 
would become a source of scandal, and an offense. 
It is also to be observed that when a witness is 
asked a question which tends to disgrace him, 
and answers the question, the cross-examining 
party is, in general, bound by the answer, if col- 
lateral to the issue, and only going to the credit 
of the witness, for to admit contradictory evi- 
dence would raise collateral and independent is- 
sues not relevant to the main question. 1 Greenl. 
Ev. 455; 2 Phil. Ev. 950; Best, Ev. 200. 

The doctrine contended for by appellant, 
which, in attacking credibility, limits inquiry to 
the general reputation of the witness for truth 
and veracity in the neighborhood, is as unsatis- 
factory in theory as it has been in practice. The 
proposition announced in Boon v. Weathered, 23 
Tex. 684, 686, that one of vicious character **may 
still preserve the priceless virtue of truth, though 
every other virtue is gone,”’ is not the teaching of 
human experience. Such a case would be deemed 
an exception so marked as should require the fact 
to be affirmatively shown. Among the dissolute 
and degraded, we do not naturally seek or ex- 
pect to find this best characteristic of manhood. 
Without proof to the contrary, the jury may fairly 
assume that from the immoral and criminal char- 
acter truth has fled, with other virtues. While, 
therefore, the method of impeachment contended 
for is one of the recognized modes, we see no rea- 








son why it should be exclusive. We think the 
jury may reach in many cases a more satisfactory 
estimate of a witness’ character from admissions 
drawn from his own lips upon cross-examination 
than by impeaching his general reputation by 
other witnesses,—a method seldom understood by 
even intelligent witnesses, and too often made the 
opportunity of malice and revenge; for experi- 
ence clearly demonstrates that, in most efforts to 
swear away the character of a witness, animosity 
or injury is the incentive or cause of the most 
positive impeaching testimony. Under these 
views, we do not think the court erred in permit- 
ting the question to be asked. 

Again this question of collateral impeachment 
came before this court in Lights’ Case, 21 Tex. 
App. 309. 17 8. W. Rep. 428, in which it was held 
competent to discredit a witness by asking him 
“if he had not been in the penitentiary.’’ And the 
court expressly overruled Ivey’s Case, 41 Tex.35 
which held a witness could not be compelled to 
answer ‘‘whether he had not just come out of 
jail to testify.”’ Lights’ Case held such a ques- 
tion clearly admissible, citing Whart. Crim. Ev. 
474, and Real v. People, 42 N. Y. 270, in which 
the doctrine is laid down that a witness, on cross- 
examination, may be asked ‘whether he has 
been in jail, penitentiary, or other place that 
would tend to impair his credit.”’ Lights’ Case 
has been repeated-y followed in this State. Wood- 
son’s Case, 24 Tex. App. 162,68. W. Rep. 184; 
Williams’ Case, 28 Tex. App. 303, 12 8. W. Rep. 
1103. 

Now, it seems from the foregoing authorities, 
that a witness may be interrogated as to his hav- 
ing been in the penitentiary or jail, whether on 
conviction or on preliminary charge. But it is 
the nature of the charge, rather than the impris- 
onment, that may affect credit; and it certainly 
does not seem clear why the fact of a person be- 
ing able to give bond, and thereby escape im- 
prisonment, should bar an inquiry into his credi- 
bility. The presumption of innocence is certainly 
no greater in favor of one under bond than one 
who, from his inability to give bond, is com- 
pelled to undergo imprisonment. We do not 
think the court erred in permitting the question 
to be asked of the witness Glass. There are no 
other questions that need be considered. The 
judgment is affirmed. 

NoTE.—The following are some of the very late 
cases upon the subject of impeachment of witness by 
showlng his participation or guilt of particular 
crimes: 

Gen. St. Conn. § 1098, which provides that no per- 
son shall be disqualified as a witness by reason of his 
conviction of a crime, but such conviction may be 
shown for the purpose of affecting his credit, author- 
izes only such convictions to be shown as formerly 
disqualified the convict from testifying, and not a con- 
viction by a justice’s court of simple assault. Card v. 
Foot (Conn.), 18 Atl. Rep. 713, 57 Conn. 427. 

Even if proof of such conviction were authorized, 
only a final judgment of conviction could be shown, 
and not one from which an appeal had been taken. 
Card v. Foot (Conn.), 18 Atl. Rep. 713, 57 Conn. 427. 
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Pub. St. Mass. ch. 169, § 19, which provides that the 
conviction for a crime may be shown to affect the 
credibility of a witness, does not require the crime to 
be of such a nature as of itself to affect his credibility, 
and evidence of a conviction for assault, is admissible 
for purposes of impeachment. Quigley v. Turner 
(Mass.), 22 N. E. Rep. 586. 

On atrial for assault with intent to kill, where de- 
fendant has testified in his own behalf, evidence of 
his prior conviction of violating a municipal ordinance 
by frequenting a bawdy-house, a mere misdemeanor 
not infamous at common law, or by statute, is not ad- 
missible to impeach his credibility. State v. Taylor 
(Mo.), 11 S. W. Rep. 570, 98 Mo. 240. 

A witness, who, on cross-examination, is asked if he 
had not at one time committed larceny, and denies it, 
cannot be contradicted in regard thereto. Pullen v. 
Pullen, 6 Atl. Rep. 887, 43 N. J. Eq. 136. 

A witness cannot be impeached by showing that he 
has been charged with and arrested for acrime. Pul- 
len v. Pullen, 6 Atl. Rep. 887, 43 N. J. Eq. 136. 

Under Code Civil Proc. Cal. § 2051, providing that a 
witness cannot be impeached by evidence of particu- 
lar wrongful acts, it is improper to ask a witness, on 
cross-examination, whether he is not the person who 
was arrested for beating a woman of the town, and 
who appeared, pleaded guilty, and paid a fine there- 
for. Jones v. Duchow (Cal.), 23 Pac. Rep. 371. 

Where the character of a witness is in question, it is 
improper, on the cross-examination of an impeaching 
witness, to ask if the witness has any personal knowl- 
edge of any particular act of bad conduct on the part 
of the witness whose character is being assailed. Nor 
is such testimony competent on the redirect examina- 
tion. Fox v. Commonwealth (Ky.), 1S. W. Rep. 396. 

Under Pen. Code N. Y.§ 714, which permits a wit- 
ness’ conviction of a crime to be shown upon cross- 
examination, without production of the record, a wit- 
ness who has stated how long it is since he came out 
of prison may be asked what crime he was convicted 
of. Spiegel v. Hays (N. Y.), 22 N. KE. Rep. 1105, 118 
N. Y. 660. 

Under Code Miss. 1880, § 1607, providing that the re- 
cord of conviction of a witness of any “‘crime” may be 
given in evidence as affecting his credibility, and 
section 3105, declaring that ‘‘any violation” of law is a 
crime within the meaning of section 1607, the record 
of the conviction of a witness for larceny of a hog, 
without felonious intent, is admissible to affect his 
credibility. Helm v. State (Miss.), 7 South. Rep. 487. 

Under Pub. St. Mass. ch. 169, § 19, providing that 
the conviction of a witness of a crime may he shown 
to affect his credibility, when the defendant testifies 
in his own behalf, the record of his conviction of a 
crime is admissible, and he can be asked questions 
tending to identify him with the person named in the 
record. Commonwealth vy. Sullivan (Mass.), 23 N. E. 
Rep. 47. 

It was not error to ask a witness whether he had not 
been in the penitentiary two or three times. When 
the purpose is only to discredit the witness, it is not 
necessary to produce the record to prove a previous 
conviction. State v. Miller (Mo.), 138 S. W. Rep. 882. 

A party seeking to impeach a witness may ask him 
with respect to ajudgment in a prosecution for fel- 
ony against him, and this includes the right to ask 
him whether he was convicted of felony, and, if so, 
what sentence was imposed on him. People v. Rod- 
rigo (Cal.), 11 Pac. Rep. 481, 69 Cal. 601. 

Where defendant in a criminal action became a wit- 


ness in his own behalf, evidence of his conviction of 


assault several years previous, was admissible as af- 





fecting his credibility under Pen. Code Minn. § 531, 
providing that the record of any crime may be so re- 
ceived. State v. Sauer (Minn.), 44 N. W. Rep. 115, 42 
Minn. 258. 

Under Pen. Code Minn. § 531, providing that for 
the purpose of discrediting a witness his conviction of 
acrime may be shown by the record or by cross-ex- 
amination, a witness may be asked on cross-examina- 
tion whether he has been convicted of a crime ina 
certain court at a given date. State v. Adamson (Minn.), 
45 N. W. Rep. 152, 48 Minn. 156. 

A witness cannot be asked, upon cross-examination, 
for the purpose of discrediting him, whether he has 
been arrested and convicted of a misdemeanor, as 
Code Civil Proc. Cal. § 2051, limits such evidence to 
conviction of felony. People v. Carolan, 12 Pac Rep. 
52, 71 Cal. 195. 

A record of conviction of a misdemeanor, if ad- 
missible in any case to impeach a witness, is admissi- 
ble only when the offense involves moral turpitude or 
infamy. People v. Carolan, 12 Pac. Rep. 52, 71 Cal. 
195. 

Under Pub. St. R. I. ch. 214, § 38, providing that a 
person convicted of crime may “testify like any other 
witness, except that such conviction may be 
shown to affect his credibility,” a witness testifying in 
his own behalf may be impeached by showing his pre- 
vious conviction of crime. State v. MeGuire, 15 R. I. 
23. 

A witness who testifies on his own behalf may, in 
order to impeach him, be qnestioned on cross-exam- 
ination asto his former offenses. State v. O’Brien 
(Iowa), 46 N. W. Rep. 861. 

It is competent, on cross-examination, for the pur- 
pose of attacking the witness’ credibility, to ask him 
whether he has ever been convicted of larceny. State 
v. Merriman (S. C.), 12S. E. Rep. 619, 13 S. E. Rep. 
328. 

Under Rev. St. Ill. ch. 51, § 1, the fact of the convie- 
tion of a witness of acrime “‘may be proven like any 
fact not of record, either by the witness himself (who 
shall be compelled to testify thereto), or hy any other 
witness cognizant of such conviction,” as impeaching 
testimony. Handlin’s Estate v. Law, 34 111 App. 84. 

In an action on a note an objection to the question, 
“were you ever arrested,” propounded to a witness, 
Was properly sustained, since the mere fact of an ar- 
rest could not lessen his credibility. V. Loewer’s 
Gambrinus Brewery Co. v. Bachman (Com. PI}. N. Y.), 
16 N. Y. Supp. 138 

A witness having admitted conviction of larceny, 
and the record of the conviction being in evidence, he 
cannot be asked as to the circumstances connected 
with the transaction. Commonwealth v, Galligan 
(Mass.), 28 N. E. Rep. 1129. 

For the purpose of discrediting him, a witness may 
be asked if he has not been in the penitentiary, and 
was not sent there from a certain county. Lights v. 
State, 17S. W. Rep. 428, 21 Tex. App. 308. 

Where a witness for the defense testified that de- 
fendant was a peaceable, law-abiding man, it was 
competent to interrogate such witness as to whether 
he (witness) had ever been indicted, in order to test 
his credibility. People v. Hite (Utah), 33 Pac. Rep. 
254. 

On a prosecution for murder, it is proper, in order 
to discredit a witness for the State, to ask him if he 
had not been indicted for a robbery and confessed 
the crime, if he did not stand indicted for conspiracy 
and if he had not offered to swear for accused if he 
were assisted to get rid of the conspiracy charge. 
Roberts v. Commonwealth (Ky.), 20S. W. Rep. 267. 
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Where defendant offers himself as a witness in his 
own behalf, he may be examined as to a former con- 
viction, though the record thereof is not produced. 
State v. Ellwood (R. I.), 24 Atl. Rep. 782, 17 R. I. 763. 

In a criminal prosecution a witness may be asked 
whether he has been convicted of a crime, to dis- 
credit his testimony. State v. Taylor (Mo. Supp.), 22 
S. W. Rep. 806. 

The testimony of a witness cannot be impeached by 
evidence of particular crimes. Lowery v. State (Ala.), 
13 South. Rep. 498. 

See article by T. A. Polleys on “Impeachment of 
Witnesses on the Ground of Character,” 30 Cent. L. 
J. 241, 








JETSAM AND FLOTSAM. 


APPEAL BY THE STATE IN CRIMINAL CASES—AN 
EXPLANATION OF THE IOWA STATUTE. 

In our last number, we alluded to the Iowa statute 
allowing appeals tothe State in criminal cases after 
acquittal, and asked for an explanation ofit. In re- 
sponse, we have received from learned gentlemen in 
that State, several letters which show that the statute 
law of that State allows the State to appeal after ac- 
quittal for the mere purpose of getting an authorita- 
tive ruling of the Supreme Court on exceptions saved 
by the State’s attorney. The explanation is as curious 
as the fact to be explained. When the verdict of ac- 
quittal is rendered, the prisoner is discharged and 
cannot again be put in jeopardy. Thereafter there is 
no case depending in any court. Nevertheless, an ap- 
peal is prosecuted to the Supreme Court, sitting as a 
sort of legislative body, for the purpose of getting 
their judicial opinion on abstract questions of law, 
where they do not sit under the responsibility which 
rests upon judges when sitting in judgment upon 
cases actually depending before them, but where they 
sit in a merely moot case, for the sake of laying down 
certain declarations of law which are to serve as prec- 
edents to the trial judges in future cases. Nor is itthe 
most curious feature of the Iowa statute that the 
judges of the Supreme Court sit in a mere moot case; 
a worse feature is that they sit in a case where, as a gen- 
eral rule, they hear counsel only on one side. For, as 
stated by Rothbock, J., in State v. Mackey, it is usual, 
in appeals by the State in criminal cases, that there is 
no appearance for the defendant. The verdict of not 
guilty is a final disposition of the charge as to the de- 
fendant, and there is no motive for him to follow an 
appeal to the Supreme Court. The only object of the 
appeal is to obtain from this court an authoritative 
exposition of the law upon disputed questions. But 
how the expositions which the court may put upon 
disputed questions can be authoritative in a case 
where the court has no case before it upon which it 
can render an effective judgment, is what will strike 
most lawyers with the greatest force. Unless this 
anomalous statute is authorized by the constitution 
of the State, we offer the suggestion that it is uncon- 
stitutional, in that it devolves mere legislative power 
upon the Supreme Court of the State. It is well 
known that in some cases the courts of last resort of 
the States have held statutes to be unconstitutional 
which require the Supreme Court, upon cases stated, 
to give legal advice to the governor or other officers of 
the executive department of the State. It strikes us 
forcibly that in cases where the prisoner is acquitted, 
and the State appeal after the acquittal under the Iowa 
statute, the judgment of acquittal founded on the ver- 
dict of the jury, is the last judicial action which is 





taken in the case; that if errors have been committed 
by the trial judge, they can only be corrected by re- 
sorting to the legislature, and cannot be corrected by 
resorting to the Supreme Court, unless the constitu- 
tion of the State to that extent confers legislative 
power upon that body.— American Law Review. 





HOW TO FIND A BORN LAWYER. 

A lawyer advertised for a clerk. The next morning 
the office was ‘crowded with applicants—all bright and 
many suitable. He bade them wait until all should 
arrive, and then arranged them all in a row, and said 
he would tell them astory, note their comments and 
judge from that whom he would choose. 

“A certain farmer,” began the lawyer, “was 
troubled with a red squirrel that got in through a hole 
in his barn and stole his seed corn. He resolved to 
kill the squirrel at the first opportunity. Seeing him 
goin at the hole one noon he took his shotgun and 
fired away. The first shot set the barn on fire.” 

“Did the barn burn?” said one of the boys. 

The lawyer, without answer, continued: 

“And seeing the barn on fire, the farmer seized a 
pail of water and ran to put it out.”’ 

“Did he put it out?” said another. 

**As he passed inside, the door shut to, and the barn 
was soon in flames. When the hired girl rushed out 
with more water—” 

“Did they all burn up?” said another boy. 

The lawyer went on without answer. 

“Then the old lady came out, and all was noise and 
confusion, and everybody was trying to put out the 
fire.” 

“Did any one burn up?” said another. 

The lawyer said: ‘“‘There, that will do; you have all 
shown great interest in the story.” 

But observing one little bright-eyed fellow in deep 
silence he said, “Now, my little man, what have you 
to say?” 

The little fellow blushed, grew uneasy and stam- 
mered out, “I want to know what became of that 
squirrel; that’s what I want to know.” 

“You'll do,’ said the lawyer; “you are my man; 
you hive not been switched off by a confusion and 
barn burning, and the hired girl and water pails. You 
have kept your eye on the squirrel.” 
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1. ACCORD AND SATISFACTION — Pleading.—In an ac- 
tion for personal injuries, where defendant pleads a 
settlement, areply that plaintiff was non compos mentis 
when the settlement was procured, and that the con- 
sideration had been returned, is faulty, since it neither 
alleges that plaintiff was restored to reason, and then 
disaftirmed the contract, nor that his unsoundness 
continued, and that the settlement was disaffirmed by 
a guardian.—LOUISVILLE, N. A. & C. Ry. Co. v. HERR, 
Ind., 35 N. E. Rep. 556. 

2. ADMINISTRATION.—How. Ann. St. § 5849, as amended 
by Pub. Acts. 1889, No. 68, directs that administration 
shall be granted—First, tothe widow, husband, etc., 
of decedent, or such person as they may request; 
second, that, if they are unsuitable, or neglect to apply, 
it shall be granted to creditors; and, third, that if 
there are no creditors, then to such person as the judge 
may think proper: Held, thata petition is essential 
to the court’s jurisdiction, and where the petition 
shows on its face that petitioner is neither next of kin, 
creditor, etc., nor in any way interested in the estate, 
and that he has not been requested to apply for ad- 
ministration, the court acquires no jurisdiction.—HauG 
Vv. PRIMEAU, Mich., 57 N. W. Rep. 25. 

3. ADMINISTRATION — Executors — Resignation.— 
Where an executor gives notice of his intention to 
make a final settlement, and is directed by the court, 
on filing his account, to pay overto his successor a 
balance due the estate, and on qualification of the suc- 
cessor complies with such order, a good resignation of 
the executorship, as between the executor and the 
8 or, is effected, even though no notice was given 
by the executor of an intention to apply for leave to 
resign. — EMMONS V. GORDON, Mo., 24 S. W. Rep. 
146. 

4. APPEAL—Final Judgment.—A decision of the Illi- 
nois Appellate Court which overrules a judgment sus- 
taining a demurrer tothe declaration, and remands 
the cause for further proceedings, is not appealable, 
not being a final judgment.—CHICAGO & N. W. Ry. Co. 
v. ANDREWS, IIl., 35 N. E. Rep. 617. 


5. BanKs—Lien on Stock.—Rev. St. 1879, ch. 21, § 739, 
provides that the stock of a company formed under 
that act shall be personal estate transferable as pre- 
scribed by the company’s laws, but that no shares shall 
be transferred until all previous calls are paid. Sec- 
tion 706 permits a company to make by-laws not in- 
consistent with the existing laws, for regluation of its 
affairs and transfer ofits stock: Held, that a bank 
organized under the act could not, as against pledgees 
of the stock without notice, ordain that no transfer of 
stock be allowed as long as the holder was indebted to 
the bank, and that the bank reserved a lien on all 
stock for such indebtedness.—BANK OF ATCHISON 
COUNTY V. DURFEE, Mo., 248. W. Rep. 133. 


6. BILL OF EXCEPTIONS—Practice.—When a draft of a 
proposed bill of exceptions and the amendments, if 
any there be, has been filed with the clerk of the court 
where the action was tried, by the party desiring the 
settlement ofthe same, this shows that such party 
intended that such bill and amendments should be 
presented to the judge through the avenue of the clerk’s 
office. When aclerk has received and filed such papers 








7. CARRIERS— Ejection of Trespassers.—A trespasser 
improperly expelled froma car bya brakeman, who 
seeks to hold the company liable therefor, must show 
that the acts of the brakeman were within the scope of 
authority in fact conferred on him by the company, 
since the duty of expelling trespassers rests, prima 
Jacie, on the conductor.—TExas & P. Ry. CO. Vv. MOTHER, 
Tex., 24S. W. Rep. 79. 

8. CERTIORARI.—Code Civil Proc. § 323, provides for a 
writ of certiorari when an inferior court has exceeded 
its jurisdiction, and there is no appeal, nor any ade- 
quate remedy. Const. art. 6, § 23, provides that a writ 
of error shall lie from the Supreme Court to every 
final judgment of the county court: Held, that a writ 
of certiorari should not issue for the review by a Dis- 
trict Court of a judgment rendered by a county court 
within its jurisdiction, and from which there was no 
appeal to the District Court, under Gen. St. §§ 500, 501.— 
UNION Pac. Ry. Co. v. BOWLER, Colo., 34 Pac. Rep. 940. 

9. CERTIORARI—Parties.—Certiorari to review certain 
assessments for municipal improvements should be 
brought against the common council, and not against 
the city and the city clerk.—STAaTE V. CITY OF MILWAU- 
KEE, Wis.,57N. W. Rep. 45. 

10. CHATTEL MORTGAGE — Lien. — A person cannot 
acquire alien ona mare, for the service of a stallion, 


-which is superior to a prior duly-recorded mortgage 


on such animal forthe purchase money, where the 
mortgagee in no way authorizes the owner to placathe 
animal under such lien.—MAYFIELD V. SPIVA, Ala., 14 
South. Rep. 47. 


11. CLAIMS AGAINST DECEDENTS. — A creditor of an 
insolvent decedent, holding a claim secured by pledge, 
who files and proves hisclaim inthe Probate Court, 
and after trial on the merits in that court sells the 
pledged property for less than his debt, is entitled to 
dividends upon the whole amount of his debt as proved, 
and not merely upon the difference between the debt 
and the sum obtained from sale of the pledge. — Fur- 
NESS V. UNION NAT. BANK OF CHICAGO,IIIl., 35N.E. 
Rep. 624. 


12. CONSTITUTIONAL Law —Garnishment Act. — Aet 
Feb. 21, 1898, provides that any party desiring to sue 
out process of garnishment shall make affidavit that 
the debt is for necessary food for the support of de- 


‘fendant and his family, or for house rent, and it shall 


be unlawful for any justice of the peace to issue a gar- 
nishment on any claim when exemptions have not been 
waived in writing, and that such waiver shall only be 
given for such necessary food, or for house rent: Held 
that, sofar as guch act relates to contracts waiving 
exemptions made by such defendant before it took 
effect, it is in conflict with Const. art. 4, § 56, prohibit- 
ing any law impairing the obligation of contracts.— 
ADAMS V. CREEN, Ala., 14 South. Rep. 54. 

13. CONTRACT — Damages for Breach. — In an action 
for failure to pay stipulated installments for work done 
under a contract, plaintiff, who refused to proceed 
with the work, is not entitled to claim as damages the 
profits he would have earned if he had completed the 
contract, where performance by him was neither made 
dependent on such payment by the contract, nor pre- 
vented by the non-payment and other acts of defend- 
ant.—WILLIAM WHARTON, Jrk., &CO. v. WINCH, N. Y., 
35 N. E. Rep. 589. 

14. CONTRACT—“Futures”—Enforcement.—Act March 
7, 1882, entitled ‘‘An act to prohibit the sale and pur- 
chase of ‘futures’ in the State of Mississippi,’’ made it 
unlawful to deal in contracts commonly called “fu- 
tures” ‘‘in this State,” and prescribed a punishment 
for dealerstherein. Section2 provided “that no money 
advanced for the purchase of futures, nor any agree- 
ment for the payment of any sum for such purchases, 
shall be enforced in any court in this State:”’ Held, 
that contracts between purchasers of ‘‘futures” and 




















VoL. 38 


CENTRAL LAW JOURNAL. 


151 








their brokers, made without the State while such stat- 
ute was in force, cannot be enforced in Mississippi, 
though valid where made.—LEMONIUS V. MAYER, Miss., 
14 South. Rep. 33. 

15. CONTRACT — Interpretation. — Where a person 
contracts to raft timber ‘‘as fast as same is put to the 
mouth of creek, and run timber as fast as water will 
permit,” he can be required to do no more than perform 
his contract within a reasonable time. — BONIFAY V. 
HASBELL, Ala., 14 South. Rep. 46. 

16. CORPORATIONS—Forfeiture of Charter.—A corpo- 
ration organized under the Illinois law kept all its 
property in that State, and established an office there, 
at which all corporate meetings were held. Much of 
its business, however, was transacted in Missouri, 
where it had another office, and where all its directors, 
oflicers, and stockholders lived: Held, that the corpo 
ration was not subject to forfeiture of its charter, as 
being in reality a foreign institution.—NORTH & SOUTH 
ROLLING-8TOCK CO. V. PEOPLE, Il]., 35N. E. Rep. 608. 

17. CORPORATIONS—Stock—Subscriptions.—Code 1881, 
§ 2421,as amended by Acts 1886, p. 84, declaring corpo- 
rations, and the members thereof, liable to all the 
conditions and liabilities ‘‘herein imposed and to none 
others,” and providing (section 2430) for the forfeiture 
and sale of stock for unpaid subscriptions, does not 
relieve stockholders from liability to be sued by the 
corporation on their subscription, and limit the rem- 
edy against them to forfeiture and sale of their stock. 
—PuGET SounD & CO. R. CO. V. OUILLETTE, Wash., 34 
Pac. Rep. 929. 

18. CORPORATIONS — Transfer of Stock. — Under Rev. 
8t. 1879, § 709, authorizing the directors of a business 
corporation organized under article 1 and 8 of chapter 
21to make by-laws “directing the manner of taking 
votes of stockholders on the question of increasing or 
diminishing the number of directors or trustees, or of 
changing the corporate name,” they have no power to 
impose conditions on the transfer of stock.—BRINKER- 
HOFF-FARRIS Trust & SAV. CO. V. HOME LUMBER CO., 
Mo., 248. W. Rep. 129. 


19. CREDITORS’ BILL.—Where a bill is filed by the 
State of West Virginia is set aside a fraudulent convey- 
ance made by its judgment debtor, and to subject land 
in the hands of the fraudulent grantee to the payment 
of its judgment, it is not necessary that an execution 
should have issued on said judgment, and that a re- 
turn of nulla bona should be had, before such bill can 
be sustained. Neither is it necessary to convene the 
creditors of such judgment debtor, or to allege and 
show that the rents, issues, and profits of the land 
sought to be subjected will not pay the debt in five 
years.—STATE V. BOWEN, W. Va., 188. E. Rep. 375. 


20. CREDITORS’ BILL—Demurrer.—A creditors’ bill, 
not showing that the debts sought to be enforced are 
due, is demurrable by any person joined with the 
debtor as codefendant.—BROWN V. HERNSHEIM, Miss., 
14 South. Rep. 36. 

21. CRIMINAL EvVIDENCE—Confessions.—Under Code 
Proc. § 1308, which provides that confessions made by 
inducement, with all the circumstances, may be given 
in evidence, except when made under the influence of 
fear produced by threats, it is proper to admit evi- 
dence of inculpatory declarations made by defendant 
to the officers having him in custody, if no threats 
were made, and the declarations were free and volun- 
tary.—STATE V. MUNSON, Wash., 34 Pac. Rep. 932. 


22. CRIMINAL EVIDENCE — Threats.—Evidence of un- 
communicated threats was properly excluded where, 
taking and considering as a whole the _ evi- 
dence adduced on the trial as recited by the judge, 
there was no testimony legally tending to show a case 
of self-defense, and where, taking as true the recitals 
of the district judge as to the facts of the case, the de- 
fendants made an unprovoked attack upon the de- 
ceased, and killed him, the evidence indicating this to 
have been the result of preconcerted design on their 
part.—STATE V. DEPASS, La., 14 South. Rep. 77. 








23. CRIMINAL LAaw—Forgery.—In an indictment for 
forgery, the terms” in words and figures as follows, to- 
wit,’ import an exact copy.—MCDONNELL V. STATE, 
Ark., 248. W. Rep. 105. 

24. CRIMINAL LAW—Larceny.—Defendant and G were 
eharged with larceny, and on a separate trial of de- 
fendant on the theory that he assisted G in the offense 
the jury was instructed that if defendant ‘‘was not as- 
sisting in the theft of the horses stolen by G, then he 
would not be guilty as charged simply by assisting G 
in shipping the horses out ofthe country:” Held er- 
roneous, as it assumed the guilt of G, which was one 
of the issues on trial.—STATE V. WALTERS, Wash., 34 
Pac. Rep. 939. 

25. CRIMINAL Law—Perjury.—A charge that defendant 
untruly testified before the grand jury that he had not 
purchased nor seen any one purchase intoxicating 
liquors in a certain town on Sunday for two years is in- 
sufficient, since the statute (Pen. Code art. 186) makes 
Sunday sales criminal only when made by certain 
traders, and the mere sale on Sunday, not in violation 
of the statute, cannot constitute a material inquiry for 
the grand jury.—MEEKS V. STATE, Tex.,24 8. W. Rep. 
98 


26. CRIMINAL Law—Rebutting Rebuttal Evidence.— 
Defendant in a criminal case is not entitled, as a mat- 
ter of legal right, to offer testimony in rebuttal of tes- 
timony in rebuttal.—STATE Vv. BOSWELL, La., 14 South. 
Rep. 79. 


27. CRIMINAL Law—Sentence.—Under section 6799 of 
the Revised Statutes, the court sentencing a person 
convicted of a crime punishable by imprisonment in 
the penitentiary is authorized and required to declare 
inthe sentence for what period he shall be kept at 
hard labor, and for what period, if any, he shall be 
kept in solitary confinement, and render judgment 
against him forthe costof prosecution. — EX PARTE 
CLARE, Ohio, 35 N. E. Rep. 576. 


28. CUSTOM AND USAGES—Assumpsit.—On an issue as 
to the existence of a general custom in L as claimed by 
plaintiff, and as to its effect on a contract between 
plaintiff and defendant, an instruction was erroneous 
which ignored all inquiry as to the length of time the 
custom had prevailed, and as to defendant’s knowledge 
of its existence, or opportunity of acquiring such 
knowledge.—BUYCK v. SCHWING, Ala., 14 South. Rep. 
46. 

29. DEED — Cancellation — Fiduciary Relations.— 
Where plaintiff listed his land with defendant, a real 
estate agent, for exchange, and, relying on defendant’s 
representation that certain land of his was worth as 
much as plaintiff’s exchanged his land therefor, his 
deed to defendant will be canceled where defendant 
grossly misrepresented the value of his land; since 
plaintiff has a right to rely on defendant’s representa- 
tions because of the fiduciary relations existing be- 
tween them.—SHUTE V. JOHNSON, Oreg., 84 Pac. Rep. 
965. 


30. DEED—Capacity of Grantor.—A grantor ina deed 
may be extremely old, his understanding, memory, 
and mind enfeebled and weakened by age, and his ac- 
tion occasionally strange and eccentric, and he may 
not be able to transact many affairs of life, yet if age 
has not rendered him imbecile, so that he does not 
know the nature and effect of the deed, this does not 
invalidate the deed. If he be capable, atthe time, to 
know the nature, character, and effect of the particu- 
lar act, that is sufficient to sustain it.—BUCKEY Vv. 
BUCKEY, W. Va., 188. E. Rep. 383. 


81. DEED — Dedication of Street.—A deed provided 
that ‘‘H and F, owners of the land described in the 
annexed plat of H and F’s addition to Webb City, do 
hereby release and convey to J county, for public pur- 
poses, allthe streets as designated on said plat, ex 
cept the right to all valuable minerals in said land, 
which we hereby reserve, together with the right to 
mine the same:” Held, that all the soil within the 
lines of the streets was dedicated usque ad inferos, ex 
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cept the valuable minerals therein and the right to 
mine the same.—SNODDY V. BOLEN, Mo., 24 S. W. Rep. 
142. 

32. DEDICATION.—The drawing of side lines through 
a block in a plat of land, indicating that it may be in- 
tended for a street, but not designating it by name as 
such, is merely an offer to dedicate; and where the 
land so designated is not a continuation of any exist- 
ing street, and has not been accepted or used by the 
public, and no one has acted on the offer by purchas- 
ing lots on the faith of the delineation of the land asa 
street, the owner may revoke the offer.—SCHMITT V. 
CITY AND COUNTY OF SAN FRANCISCO, Cal., 34 Pac. Rep. 
961. 

33. DESCENT AND DISTRIBUTION—Growing Grass.—The 
proceeds of the sale of grass growing on testator’s 
farm when he died pass directly, as part of the realty, 
to oneto whom he devised the farm for life.—IN RE 
CHAMBERLAIN, N. Y., 35N. E. Rep. 662. 

34. ELECTIONS — Ballot—Animals.—Rev. St. 1891, ch. 
46, § 303, which declares that ‘‘whenever a constitu- 
tional amendment or other public measure is proposed 
to be voted upon by the people” the ballots shall be 
prepared ina particular form, applies to elections to 
determine whether domestic animals shall be allowed 
to run at large in a county, and therefore repeals the 
inconsistent provisions of Rev. St. 1874, ch. 8, § 3 regu- 
lating the form of ballots in such elections.—UNION 
CouUNTY V. USSERY, II1., 85 N. E. Rep. 618. 

35. Equity — Marshaling Assets—Pledge.—Where a 
man and his wife pledge the personal property of both 
to secure the husband’s debt, under an agreement that 
the wife’s property shall be used to satisfy the debt 
only after the other property is exhausted, a judgment 
creditor of the husband cannot compel such pledgee 
to exhaust the property of the wife before resorting to 
the husband’s property in satisfaction of his debt.— 
BUCK V. BRANSFORD, Ark., 24S. W. Rep. 103. 

36. EQUITABLE ASSIGNMENT.—Where a person in 
writing acknowledges himself indebted to another, 
and binds himself to pay the debt with the money from 
an inheritance to be collected by an attorney, and 
deposits the instrument with the attorney, with orders 
to pay the debt from the money when collected, this, 
though not a legal assignment, is an equitable one.— 
MOESER V. SCHNEIDER, Penn., 27 Atl. Rep. 1088. 

37. EQuITY—Plea and Evidence.—When a plea setting 
up an accord and satisfaction, and certain receipts 
signed by complainant, is putin issue by a mere gen- 
eral replication, the complainant cannot show mistake 
in the agreement of accord, or give parol evidence to 
explain the receipt.—HORN v. DETROIT DRY DOCK Co., 
U.8.C.C., 148. S. Rep. 214. 


38. ESTOPPEL — Wife’s Separate Property. — Where 
goods for the use of the family were bought by the 
wife, but credit therefor was given to the husband, as 
had been the custom between the parties for years, 
the wife is not estopped, when a judgment is obtained 
against the husband therefor, from claiming certain 
land standing in his name as her own; she not having 
knowingly concealed her title, and the seller not hav- 
ing given the husband credit because of such land.— 
SCRUTCHFIELD V. SAUTER, Mo., 248. W. Rep. 1387. 


39. EVIDENCE.—On a contest as to the distribution of 
money deposited in bank by deceased, a paper written 
by her, reciting that such deposits belonged to her 
husband, as having been earned by him, and that he 
should have them at her death, though revoked, asa 
will, by the tearing off of decedent’s signature, is ad 
missible as a declaration bearing onthe ownership of 
the funds in dispute.—IN RE GRACIE’S ESTATE, Penn., 
27 Atl. Rep. 1083. 

40. EVIDENCE OF AGENCY.—The mere declarations or 
acts ofa supposed agent, not excepted or approved 
by the alleged principal, are inadmissible to prove 
agency; and, where the authority of an agentis at 
issue, an instruction that where third parties believed 
from the conduct of the supposed agent that he had 





authority, and acted upon that belief, the principal 
would be bound, is error. — LEU V. MAYER, Kan., 34 
Pac. Rep. 969. 

41. FEDERAL CouRTs—Jurisdiction — Foreign Corpo- 
rations. — The provision in section lof the judiciary 
act of 1887-88, prohibiting the bringing of suit against 
any person ‘‘inany other district thanthat whereof 
he is an inhabitant,” is inapplicableto aliens or foreign 
corporations sued here, especially in patent cases; 
and such persons or corporations may be sued bya 
citizen of a State in any district where service can be 
obtained.—IN RE Honworst, U.S. 8. C., 148. C. Rep. 221. 

42. FRAUDS, STATUTE OF—Memorandum.—The written 
memorandum required by section9 of our statute of 
frauds (chapter 32, Comp. St.) may be made out by 
connecting two or more separate papers, such as the 
written correspondence between the parties.—FOWLER 
ELEVATOR CO. Vv. COTTRELL, Neb., 57 N. W. Rep. 19. 

43. FRAUDULENT CONVEYANCES—Preferring Creditors. 
—The filing of a petition for a receiver for an alleged 
insolvent debtor does not ipso facto avoid a transfer 
made by him after the petition and before the hearing. 
—WILLIAMSON V. HATCH, Minn.,57 N. W. Rep. 56. 


44. GARNISHMENT—Bond for Dissolution.—Under Act 
Fed. 12, 1891, the effect of the bond is to release 
the garnishee’s debt from the lien created by 
the attachment, and to dissolve the attachment 
pro tanto; that no judgment can be _ rendered 
against the garnishee after the attachment is dissolved 
asto him; and that a judgment in fact against the 
garnishee is not necessary before plaintiff can ‘‘have 
judgment on such bond against the defendant and 
sureties.’”,-—BALKUM V. STRAUSS, Ala., 14 South. Rep. 53. 

45. HABEAS CorPus — Jurisdiction. — The Supreme 
Court, though it has original jurisdiction in habeas 
corpus, Will not entertain a petition, where a like peti- 
tion has before been presented to a judge of the su- 
perior court, and refused.—IN RE GRAHAM, Wasbh., 34 
Pac. Rep. 931. 

46. Highways — Obstruction. —A public highway, 
legally established, ordered to be opened, and one-half 
of which at least was unobstructed, and used to some 
extent for public travel, is not an unopened road, 
within the meaning of paragraph 5516 of the General 
Statutes of 1889.—WEBB V. BOARD OF COM’RS OF BUTLER 
County, Kan., 34 Pac. Rep. 973. 

47. HUSBAND 4ND WIFE—Community Property.—The 
right of the widow to act as the representative of the 
community property of herself and her deceased hus- 
band ceases on her remarriage; and she cannot there 
after sue on a note given in part payment of community 
real estate purchased from her, and to foreclose a 
vendor’s lien reserved in such note, without joining 
the heirs of her deceased husband as parties to the 
action.—LLANO IMPROVEMENT & FURNACE CO. V. CROSS, 
Tex., 24S. W. Rep. 77. 

48. INJUNCTION—Bond—Damages.—Defendants, in an 
action for damages ona contract for the sale of cer- 
tains goods, filed a bill to reform the contract, and ob- 
tained a temporary injunction against the prosecution 
of plaintiffs’ action. Plaintiffs (defendants in the in- 
junction suit) moved to dissolve the injunction. The 
motion was not acted on until the hearing on the mer- 
its, when the injunction was dissolved: Held, that 
all the expense incurred by defendants in the injunc- 
tion suit in preparing for final hearing should be in- 
cluded in the assessment ofdamages. — JACKSON V. 
MILLSPAUGH, Ala., 14 South. Rep. 44. 


49, INSURANCE— Assignment of Policy.—An insurance 
policy on mortgaged property, in favor of the mort- 
gagor recited: ‘‘Loss, if any, first payable to the mort- 
gagee or assigns, as his mortgage interest may ap- 
pear:” Held, not an assignment of the policy to the 
mortgagee.—WILLIAMSON Vv. MICHIGAN FIRE & MARINE 
Ins. Co., Wis.,57 N. W. Rep. 46. 

50. INSURANCE—Cancellation.— In an action on an in 
surance policy it appeared that when the policy was 
presented to plaintiff by defendant’s agent there was 
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a disagreement as to payment of the premium, and 
the agent retained the policy; but plaintiff testified 
that it was agreed that he should call at the office, and 
fix the matter up,no time being specified; and that 
the policy should be held in force. The agent reported 
the policy to defendant, and paid the premium him 

self. The policy was stamped, ‘Cancelled for non- 
payment of premium:” Held, that it was for the jury 
to say whether the policy was in force.— DOVE Vv. 
RoyYAL Ins. Co., Mich., 57 N. W. Rep. 30. 

51. INSURANCE POLICY — Waiver of Conditions. — 
Plaintiff requested defendant company’s local agent to 
write an application for him for a policy in such com- 
pany, and informed him that the property to be in- 
sured was incumbered for $4,900. At the agent’s re- 
quest, defendant’s secretary, who was present, drew up 
the application, which falsely stated that the property 
was incumbered for only $2,000: Held, that the acts of 
defendant’s secretary and agent, with full knowledge 
of the incumbrance, were binding onthe defendant, 
and a wriver of the condition in the policy avoiding it 
for false statements as to incumbrances.—BOURGEOIS 
v. MUTUAL FIRE INS. CO. OF MARSHFIELD, Wis.,57 N. 
W. Rep. 38. 

52. INTOXICATING LIQUORS—Federal Jurisdiction.—A 
federal couyt has jurisdiction to entertain proceedings 
for contempt against a constable who, without warrant, 
searches railroad premises in possession of the court’s 
receiver, and seizes liquors deposited therein, and to 
determine in such proceeding whether the receiver 
was violating the State statutes, and whether the seiz- 
ure was authorized thereby.—IN RE Swan, U.S.S8.C., 
148. C. Rep. 225. 

53. JUSTICE OF THE |'EACE—Appeal.—(n appeal from 
a justice of the peace in an action of replevin, the cir- 
cuit court may render judgment for damages in excess 
of the jurisdictional limit of justices, where such ex- 
cess accrued after the justice rendered his judgment, 
since, where the justice had jurisdiction in the first 
place, facts subsequently arising cannot affect that ju 
risdiction.—ALLEY V. MCCABE, IIl., 35 N. E. Rep. 615. 


54. JUSTICE OF THE PEACE— Disqualification.— The 
fact that the justice of the peace before whom an ac- 
tion is tried was plaintiff's agent for the collection of 
claims, including the claim in suit, under an agreement 
by which he was to receive a commission on all claims 
collected without suit, and that he tried to collect this 
claim, and, not being able to doso, issued process 
thereon just asif it had been left with nim for suit, 
does not necessarily disqualify him to try the case, so 
as to render his judgment void, but objection to his 
qualification may be waived by failure to object before 
judgment.—BALDWIN V. RUNYAN, Ind., 35 N. E. Rep. 
569. 

55. LANDLORD AND TENANT— Estoppel.—A lessee of 
land, who, hearing of a conflict of title, also takes a 
lease from the adverse claimant, is estopped to deny 
the title of the adverse claimant when sued for the 
rent.—HAMILTON V. PITTOCK, Penn., 27 Atl. Rep. 1079. 


56. LANDLORD AND TENANT—Termination of Lease.— 
Where a lease provides that for non-payment of rent 
the lease shall be forfeited and surrendered on 10 days’ 
notice, and the lessor demands rent in arrear, and the 
lessee does not demand notice and pay, but agrees to 
endthe term and surrender his lease, though there 
was no other notice, the tenancy is thereby ended, and 
the lessor becomes entitled to possession.—CLATOR V. 
OorTo, W. Va., 18S. E. Rep. 378. 


57. LANDLORD AND TENANT—Use and Occupation, — 
Defendant, who inclosed plaintiff's land within a fence 
embracing, in addition, a large tract of defendant’s 
own land, is not relieved from lability to plaintiff for 
the rental value of his Jand by the fact that a public 
road extended through the inclosure, with gates in the 
fence, and that plaintiff had failed to request defend. 
ant not to fence off his land.—ABBEY V. SHINER, Tex., 
248. W. Rep. 91. 

58. LIFE INSURANCE.—Where the by-laws of an in 





surance company, and a certificate of insurance issued 
by it, provide that within a specified time after the 
death of the assured the company shall deliver to the 
beneficiary a check for the sum insured, and the com- 
pany fails so to do, the default occurs where the bene- 
ficiary resides, and the cause of action arises there, 
within the meaning of Rev. St. 2619, subd.5, which 
provides that the venue of such action is in the county 
in which the cause of action, or some part thereof, 
arose.—HOSLEY vV. WISCONSIN ODD FELLOWS MOoUT. 
LIFE Ins. Co., Wis., 57 N. W. Rep. 48. 

59. LIFE INSURANCE—Assignment.—A life policy pro- 
vided that the money to become due on it should be 
payable to C or legal representative, or such person as 
assured might appoint by writing on notice to the in- 
surer; and that the policy should not be assigned 
unless notice and copy of assignment be given assured: 
Held that, the policy having been assigned by writing, 
signed by assured and the beneficiary, in considera- 
tion of an agreement to pay acertain amount to the 
assured if he should outlive his expectancy, other- 
wise tothe beneficiary, and notice and copy of tie 
assignment having been received by the insurer with- 
out objection, there was a valid assignment and sub 
stitution, so that the original beneficiary bad no in- 
terest in the policy which would entitle her to sue 
thercon.—BOWEN v. NATIONAL LIFE A8s’N., Conn., 27 
Atl. Rep. 1059. 

60. MASTER AND SERVANT — Assumption of Risk.—A 
charge that the implied assumption of risk is confined 
to the particular class of employment for which he is 
employed, and that if the master orders the servant to 
work temporarily in another department, where the 
work and employees are different, he does not assume 
the risk, is error, since the servant does assume the 
risk of such special employment unless there are dan- 
gers incident to it which, in consideration of his known 
inexperience or of their occult nature, the master 
should bave pointed out to him, and did not.—Fr. 
SMITH OIL Co. Vv. SLOVER, Ark., 248. W. Rep. 106. 

61. MASTER AND SERVANT — Dangerous Machinery.— 
Therule that an inexperienced servant who is em- 
ployed to work about dangerous machinery is entitled 
to warning of any special danger incident to the work 
is not confined to the case of young children, but ap- 
plies as wellto a youth 17 years of age, who is inex- 
perienced in dealing with a machine like that by which 
he is injured, and is unacquainted with the details of 
its construction and mode of operation. That the 
machinery is not defective or out of repuir, but is in 
perfect order, will not dispense with warning where 
the danger is not open and obvious.—MAy V. SMITH, 
Ga., 188. E. Rep. 360. 

62. MASTER AND SERVANT — Fellow Servant.—Gross 
negligence of a fellow workman, resulting in injury to 
another employee, of the same grade or rank, and en- ° 
gaged in the same field of labor, does not render the 
master liable tothe injured employee.—VOLZ v. CIN- 
CINNATI & O. Ry. Co., Ky., 248. W. Rep. 119. 

63; MASTER AND SERVANT — Injury — Pleading.—St. 
1887, ch. 270, §1, cl. 1, makes an employer liable for 
injuries to an employee resulting from defects in ways, 
works, and machinery. Clause2 makes an employer 
liable for injuries to an employee caused by the negli 
gence of a superintendent: Held, that if plaintiff al- 
lege causes of action under both clauses in separate 
counts, he should not be compelled to elect one count 
on which to proceed.—_BEAUREGUARD V. WEBB GRANITE 
& Const. Co., Mass., 35 N. E. Rep. 555. 


64. MASTER AND SERVANT — Negligence—Defects in 
Ways.—The liability of a bank of earth on which men 
are at work for the purpose of grading land not belong- 
ing to the employerto fall when undermined by dig- 
ging is not a ‘‘defect in the ways, works, or machinery 
connected with or used in the business of the em- 
ployer,” within the meaning of St. 1887, ch. 270, § 1, cl. 
1.—LYNCH V. ALLYN, Mass., 35 N. E. Rep. 550. 


65. MARRIAGE OF MINOR.—Under Rev. St. § 2350, pro. 
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viding that when either party to a marriage, for want 
of age, shall be incapable of assenting thereto, and 
there shall have been no subsequent voluntary cohab 

itation, the marriage shall be void from such time as 
shall be fixed by the judgment of a court of competent 
authority declaring the nullity thereof, the marriage 
of a 15 year old boy without the consent of his parents 
is voidable only, and not void.—STaTE Vv. CONE, Wis., 
57 N. W. Rep. 50. 

66. MECHANIC’s LIEN—Homestead. — While the con- 
sent of the wife to a contract creating a lien onthe 
homestead for material furnished in the erection of a 
house thereon should precede the purchase of the ma- 
terial, yet a material man who has furnished material 
both before and after such consent is entitled to a lien 
at least for such material as he furnished afterwards. 
—WALKER V. HOUSE, Tex., 248. W. Rep. 82. 

67. MECHANIC’s LIEN—Statement of Claim. — Where 
materials are furnished by a subcontractor to the head 
of a firm having the contract for the erection of a 
building, and in his statement for a lien such subcon- 
tractor names only the individual member with whom 
he dealt as the contractor, and where there is nothing 
to indicate that the owner was misled or injured by 
the failure of the subcontractor to correctly state the 
firm name of the contractors, such subcontractor’s 
lien will not be declared invalid because of such error. 
— FIRST PRESBYTERIAN CHURCH OF HUTCHINSON V. 
SANTY, Kan., 34 Pac. Rep. 974. 

68. MINING LEasks—Construction.—A provision in a 
mining lease that if the specified royalties produce 
less than $1,000 for any year the lessees shall neverthe- 
less pay that sum, and that if they fail to do so be- 
cause of inability to find sufficient ores the lessor may 
terminate the lease, requires payment of at least $1,000 
per year, whether sufficient ores can be found or not, 
80 long as the lease is not terminated.—LEHIGH ZINC & 
IRON CO. Vv. BAMFORD, U.S. 8S. C.,148. C. Rep. 219. 

69. MORTGAGES—Payment by Cotenant—Contribution. 
—Where a cotenant and comortgagor has conveyed 
his interest in the land expressly subject to the mort- 
gage, and the other cotenant has been obliged, in pro- 
tecting his interest,to pay and takejan assignment of 
the note and mortgage, the latter’s payment does not 
extinguish the mortgage, but he may foreclose it on 
the other’s interest.—LANG Vv. CALDWELL, Mont., 84 
Pac. Rep. 957. 

70. MORTGAGE BY HUSBAND AND WIFE—Judgment.— 
Where a husband and wife executeja note and mortgage 
jointly, but it doesnot appear thatthe wife executed 
the instruments on account of her separate property, 
or to charge the same, personal judgment cannot be 
rendered against her, on foreclosure, for any deficiency 
after sale of the premises.—GAYNORV. BLEWETT, Wis., 
57 N. W. Rep. 44. 


71. MUNICIPAL CORPORATION—Authority of Mayor.— 
The mere fact that a county is about to inclose land 
claimed by a city, and that the city attorney had failed 
to present his case to the court so as to obtain injunc- 
tive relief, does not give rise to an emergency author- 
izing the mayor to employ counsel without calling a 
meeting of the council, in which is vested al! control 
over the city property. — CITY OF OWENSBORO V. 
WEIR, Ky., 248. W. Rep. 115. 


72. MUNICIPAL CORPORATION—Constitutional Law.— 
The word “elections,” in section 1, art. 7, of the con- 
stitution, is not used in its general or comprehensive 
sense, but in its restricted political sense, meaning 
public elections for the choice of public officers. A 
statute requiring the question of the annexation ofa 
town or city to be submitted to the determination of 
qualified electors of the municipality as have inthe 
year next preceding paid a property tax therein, is 
not unconstitutional. — MAYOR, BTC., OF TOWN OF 
VALVERDE V. SHATTUCK, Colo.,34 Pac. Rep. 947. 


73. MUNICIPAL CORPORATIONS—Public Improvements. 
—Under 1 Gen. St. § 2415, requiring municipal corpora 
tions contracting with any person ‘‘to do any work of 





any character which, if performed for an individual, 
a right of lien would exist under the law, or make any 
improvement for’ such municipality, to take a bond 
conditioned forthe payment of laborers, mechanics, 
and material-men, a city contracting with a person to 
grade a street is not requiredto take a bond, as it is 
only required to do so where the work to be done is 
such that, if done for an individual, a lien would attach 
in favor of laborers and others, and no lien would at- 
tach, under Gen. St. § 1663, for labor performed ona 
street for an individual.—CLOUGH V. CITY OF SPOKANE, 
Wash., 34 Pac. Rep. 934. 

74. NEGLIGENCE — Expert Evidence. —Inan action 
against a raliroad company for loss of services of 
plaintiff's minor son, it appeared that deceased went 
under an engine to tighten a boiler plug which was 
leaking, and was so scalded that he died. Defendant’s 
foreman testified that he informed deceasd of the dan- 
gerous character of the work: Held, that evidence of 
an expert engineer that the conduct of deceased was 
careless was inadmissible. — LOUISVILLS, E. & St. L. 
CONSOLIDATED R. Co. v. BERRY, Ind,, 35 N. E. Rep. 565. 

15. NEGOTIABLE INSTRUMENTS—Assignment.—An in- 
vestment company which, as agent, makes a loan on 
bonds and mortgages payable to its investors, and 
guarantied by it, does not, by taking up said bonds at 
maturity, become an innocent holder for value, who 
may disregard the terms of the originai eral agree- 
ment for the loan.—ELWELL V. TaTuUM, Tex., 248. W. 
Rep. 71. 

76, NEGOTIABLE INSTRUMENTS — Fraud— Burden of 
Proof.—Where an answer to a complaint in an action 
upon a promissory note, brought by an indorsee, sets 
up fraud in the inception of the note, and such fraud is 
established by evidence on the trial, the burden of 
proof shifts, and the plaintiff is bound to prove that 
he took the same for value, and without notice of the 
fraud.—BANK OF MONTREAL vy. RICHTER, Minn.,57N. 
W. Rep. 61. 

77. OFFICE AND OFFICERS—Removal.—Const. art. 12, 
§ 8, making it the duty of the governor, when the legis- 
lature is not in session, to examine into the condition 
of any public office, and the acts of any public officer, 
and to remove from office, for gross neglect of duty 
and malfeasance, any officer of the State, specifying 
particularly the attorney general, State treasurer, and 
others, and to appoint his successor, does not apply 
to subordinate officers, like the warden of the house 
of correction, so as to restrict to the governor the 
power to remove him, and prevent the legislature from 
vesting such power inthe board of control, as by Act 
No. 118 of 1893.—FULLER V. ELLIS, Mich., 57 N. W. Rep. 
33. 

78. PARTNERSHIP—Firm Debts.—Where a township 
trustee uses the funds of the township to pay the debts 
of a firm of which he is a member, the obligation to re 
pay the township may be considered in equity a debt 
due the township by the firm, instead of the individual 
debt of the trustee.—ELLIOTT Vv. PONTIUS, Ind., 35 N. 
E. Rep. 562. 

79. PLEADING—Counterclaim—Unliquidated Damages. 
—Commissions due an agent under a contract provid- 
ing fora compensation of 25 per cent. on sales of the 
principal’s merchandise effected by him are not un- 
liquidated damages, and may be pleaded by him asa 
counterclaim to an action on notes executed by him to 
the principal.—D. JUNE & Co. V. BRUBAKER, Tex., 248. 
W.Rep. 79. 

80. PLEADING—Demurrer—Misjoinder.—A question of 
misjoinder of plaintiffs, or whether a complaint states 
a cause of action in favor of one or more of several 
plaintiffs against defendants, cannot be raised by de- 
murrer, under Rev. St. § 2649.—KUCERA V. KUCERA, 
Wis.,57N. W. Rep. 47. 

81. PRINCIPAL AND AGENT — Scope of Agency. — AD 
agency to borrow money for the purpose of clearing 
off liens from defendant’s property does not compre- 
hend an agency to confer with the holder or claimant 
of one of the liens, and make to him declarations 
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touching the agency, the payment of the debt, the 
ugent’s hopes or arrangements as to borrowing money, 
or the purpose for which it was wanted, no application 
for any loan being made to such holder or claimant.— 
AKERS V. Krrk, Ga., 18 8. E. Rep. 366. 

82. PUBLIC LanD—Homestead—State.—Where a party 
commutes his homestead entry into acash entry, and 
the final receipt for the price is issued to him by the 
receiver, and the certificate is signed by the register, 
such receipt and certificate may entitle him prima facie 
to apatent, but do not conclude the land department 
from investigating the truth of the facts on which they 
were issued, and the bona jides of the homestead claim, 
and from canceling the same if found untrue and in- 
sufficient.—HOLMES V. STATE, Ala., 14 South. Rep. 51. 

83. PUBLIC LANDS —Swamp Lands. — By Act Cong. 
Sept. 28, 1850,§ 1, granting to certain States the swamp 
lands within their boundaries, and providing that such 
lands “shall be, and the same are hereby, granted” to 
such States, a grant in presenti was effected, whereby 
the title tosuch lands passed at once to the State in 
which they lay.—SHERMANV. A. P. CooK Co., Mich., 
57 N. W. Rep. 238. 

84. RAILROAD COMPANIES — Accident at Crossing — 
Trespassers. — As against a bare licensee, a railroad 
company may run its trains in the usual way without 
special precautions, if the circumstances do not of 
themselves give warning of his probable presence, and 
he is not seen until it is too late-—CHENERY V. FITCH- 
BURG R. Co., Mass., 35 N. E. Rep. 554. . 

8. RAILROAD COMPANIES—Contributory Negligence. 
—Upon the facts plaintiff held guilty of contributory 
negligence. — WEST JERSEY R.CO. v. EWAN,N. J., 27 
Atl. Rep. 1064. 

86. RAILROAD COMPANY—Injury to Employee.—A track 
repairer going onthe right of way with the foreman 
and other members of the gang, after work hours, to 
take a train for the next working place, is not a tres- 
passer.—SWADLEY V. MISSOURI Pac. Ry. Co., Mo., 248. 
W. Rep. 140. 

87. RAILROAD COMPANIES—Negligence.—In an action 
against a railroad company for personal injuries, the 
jury found that defendant’s agent had placed a box 
car on aside track, so that plaintiff might load goods 
therein, and that while she was inthe car a train was 
backed in upon the track to take the car out, and 
struck the same, causing the injuries; that the agent 
knew the car was not ready, and failed to notify those 
in charge of the train; that no signals were given; and 
that no brakeman was on the rear ofthe train, from 
which, had he been there, he could have seen that the 
car was not ready: Held, to show negligence on the 
part of defendant. — TOLEDO, ST. L. & K.C. R. Co. v. 
HAUCK, Ind., 35 N. E. Rep. 573. 


88. RAILROAD COMPANY — Street Railways. — The rule 
requiring one exercising his lawful rights, in a place 
where the exercise of lawful rights by others may put 
him in peril, to use such precaution and care for his 
safety as areasonably prudent man would use under 
the circumstances, is the measure of duty for one who 
crosses a public highway on foot. He must use his 
powers of observation to discover approaching vehi- 
cles, and his judgment how and when to cross without 
collision, but his observation need not extend beyond 
the distance within which vehicles moving at lawful 
speed would endanger him.—NEWARK PASSENGER Ry. 
Co. Vv. BLOCK, N. J., 27 Atl. Rep. 1067. 

89. RAILROAD COMPANY—Street Railways — Collision. 
—Plaintiff, driving in bis wagon, in a broad street, with 
his nigh wheels in defendant’s street-car track, was 
metandrun into byacar: Held,that the court prop- 
erly charged that the car driver had a right to assume 
that plaintiff would turn out in time, but that, if 
plaintiff failed so todo, andthe car driver saw it, he 
must do what he could to stop his car, and warn plaint- 
iff off. -GLAZEBROOK V. WEST END ST. Ry. CO., Mass., 
35 N. E. Rep. 553. 


90. RAILROAD DITCHES — Overfiow.—In an action 





against a railroad company for damages to plaintiff's 
property from an overfiow of surface water from ditches 
and drains on defendant’s road, there being evidence 
that they were in good condition; that a storm during 
the night caused a cave-in, filling one of them up; and 
that it was the heaviest fall of rain ever known by per- 
sons who had lived in the vicinity for many years, the 
rain all falling within five hours,—the question of 
whether the damage was caused by the act of God was 
properly left to the jury.—SENTMAN Vv. BALTIMORE & O. 
R. Co., Md., 27 Atl. Rep. 1074. 


91. REPLEVIN—Evidence.—In an action of claim and 
delivery against a constable who had levied an execu 
tion on property, evidence is admissible to show that 
it appeared that an absolute bill of sale given by plaint- 
iffto the execution debtor was actually a mortgage 
given to secure a debt, and it is immaterial that the of 
ficer did not know the true relation of such execution 
debtor tothe property.—VOORHIES V. HENNESSY, Wash., 
34 Pac. Rep. 931. 

92, REs JuDICaTA—Breach of Contract.—Where an ac- 
tion by the assignee of a nonnegotiable contract was 
tried on issues, raised by defendant, of fraud by the 
assignor in its procurement, a judgment for the assignee 
was a bar to a subsequent action by defendant against 
the assignor on the same contract, and the privity of 
contract between the assignor and assignee rendered 
unnecessary the identity of the parties to the two ac- 
tions.—GODDING V. COLORADO SPRINGS LIVESTOCK Co., 
Colo., 34 Pac. Rep. 942. 

93. SALE—Misrepresentations.—In an action on a note 
given for the price of certain cattle, when defendant 
pleads misrepresentations of plaintiff as to number 
and class, and that on discovering the shortage he of- 
fered to rescind, and plaintiff induced him to go on 
with the contract, promising to make good said 
shortage, which he has failed to do, proof of these 
facts, and of the amount of said shortage, is competent 
in reduction of damages.—LEWIS V. TAYLOR, Tex., 24 
8. W. Rep. 92. 

94. SALE—Rescission.—A vendor of land need not, be- 
fore bringing suit for arescission of the sale and the 
cancellation of the deed for fraud, tenderto defend- 
ant the consideration received by him; but it is suffi- 
cient if he offer in his petition to restore to defendant 
what he received, as the rights of the parties can be 
fully adjusted by the decree.—GARZA V. SCOTT, Tex., 
248. W. Rep. 89. 


95. SHERIFFS — Wrongful Seizure — Justification.— 
Where a sheriff has seized goods in possession of a 
mortgagee, and attempts to justify by producing the 
judgment and execution under which he acted, and by 
showing that the mortgage was in fraud of creditors of 
the mortgagor, the mortgagee may show that the judg- 
ment, which purports to have been confessed before a 
justice of the peace, is void, the mortgagor having 
never been served with process, nor confessed judg- 
ment, but merely having in his own store admitted to 
the justice and the creditor’s agent that the claim was 
a just one.—TOWNSLY- MYRICK DRY GOODS Co. v. FUL- 
LER, Ark., 24S. W. Rep. 109. 

96. SPECIFIC PERFORMANCE—Contract.—In an action 
by T and husband against the heirs of F to enforce 
performance of a contract whereby F agreed to adopt 
Tas her daughter, and leave her all her property at 
her death, in consideration that T would serve her as 
her daughter during her life,and take care of her “in 
her old days,” the evidence showed only casual refer- 
ences by F to T as her adopted daughter, and expres- 
sions toothers than Tof an intention to leave her 
property tothe latter; that T served F only about 8 
years, for only one of which she received no compen- 
sation; and that, for 16 years before her death, F re 
ceived no services from T, though during a portion 
such time she sorely needed the care of some o 
Held, that the contract was not established, nor 
formance by T shown.—TEATS V. FLANDERS, Mo. 

W. Rep. 126. 
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97. SPECIFIC PERFORMANCE—Contract.—Where a con- 
tract for the sale of land required payment of the pur- 
chase price, before entry and the erection of improve- 
ments thereon by the vendee but the vendee neverthe - 
less entered and constructed improvements thereon, 
with the knowledge of the vendor, and thereafter con- 
tinued to occupy and use the same without objection: 
Held, that the court was justified in finding, under the 
circumstances of the case, that such entry was with 
the consent and acquiescence of the vendor, and that 
the condition of the contract in respect to payment 
before entry was waived, and also that such vendee 
was in possession under the contract.—MINNEAPOLIS, 
8ST. P. & 8. 8. M. Ry. v. CHISHOLM, Minn., 57 N. W. Rep. 
63. 

98. STATUTES — Construction.—A requirement in an 
act relating to a turnpike road that the ‘‘width” of the 
macadam shall not be less than 8 inches, nor more 
than 15 inches, will be construed as a requirement that 
the “depth” of the macadam shall be as specified, as a 
literal interpretation would lead to an absurdity.— 
BIRD v. BOARD OF COM’RS OF KENTON COUNTY, Ky., 24 
S. W. Rep. 118. 

99. STATUTES—Pending Actions.—Chapter 109, of the 
Laws of 1893, concerning the sale and redemption of 
real estate, does not have the effect to change or nul- 
lify any of the terms of a judgment duly rendered be- 
fore the passage of that act, directing the sale of lands, 
or any interest therein, for the purpose stated in said 
judgment.—GREENWOOD V. BUTLER, Kan., 34 Pac. Rep. 
967. 

100. SUNDAY CONTRACT.—The owner of goods in a store 
agreed on Sunday to let plaintiff have the goods to 
apply on adebt due for money loaned, and permitted 
him to come tothe store on Monday, and remove the 
goods: Held,that the mere delivery on Monday was 
not sufficient to show the elements of a contract with- 
out relying on the Sunday transaction, which was 
illegal.—ASPELL V. HOSBEIN, Mich.,57 N. W. Rep. 27. 

101. TAXATION—Powers of County Court.—Section 8, 
art. 10, ofthe constitution, prohibits the contraction of 
any indebtedness by a county court which cannot be 
paid out of the funds on hand or the levy for the cur- 
rent fiscal year, without complying with the other re- 
quirements of this section.—Davis v. WAYNE COUNTY 
Court, W. Va., 188. E. Rep. 373. 

102. Tax SALE — Redemption.—A person seeking to 
redeem land sold for taxes should make a legal tender 
of the proper amount of actual, lawful money; but 
that will be excused if the purchaser place his refusal, 
not uponthe non tender of actual money, or because 
the amount is notthe proper amount, but on the dis- 
tinct ground that the party offering to redeem has no 
authority or right to do so.—POLING Vv. PARSONS, W. 
Va., 188. E. Rep. 379. 


103. TELEGRAPH COMPANIES~—Damages.—There may 
be a recovery against a telegraph company for mental 
anguish and suffering, caused by its failure to deliver a 
message.—WESTERN UNION TEL. CO. v. CLINE, Ind., 35 
N. E. Rep. 564. 


104. TELEGRAPH COMPANIES— Limiting Liability.—A 
telegraph operator who rejects a message written on a 
piece of brown paper, as unintelligible, and who then 
writes iton aregular telegraphic blank, at the dicta- 
tion and request of the sender, is, in so doing, the 
sender’s agent; and the latter is bound by a stipulation 
in the printed blank relieving the company from lia- 
bility for mistakes or delays which may occur on con- 
necting lines.—GuLF, C. & 8. F. Ry. Co. v. GEER, Tex., 
248. W. Rep. 86. 


105. TOWNSHIP BOUNDARIES.—The laws of the United 
States require that all township lines shall be straight 
lines connecting the township corners, and all section 
and quarter section corners established by the govern- 
ment surveyor in surveying the exterior lines of town- 
ships should be so placed as to coincide with such 
township lines.—HANSON V.'TOWNSHIP OF RED ROCK IN 
MINNEHAHA County, S. Dak., 57N. W. Rep. 11. 





106. TRESPASS TO TRY TITLE — Common Source of 
Title—Deed—Delivery.—In trespass to try title, though 
the deed under which defendant claims is void for un- 
certainty in description, it is nevertheless admissible 
in plaintiff's favor to show common source of title.— 
CULMORE V. GENOVE, Tex., 248. W. Rep. 83. 


107. TRESPASS To TRY TITLE— Deeds.—A deed pur- 
porting to have been executed by an administrator at a 
sale under order of court is not admissible in trespass 
to try title. to show title in plaintiff, unless the order 
under which the sale was made is produced.—RILEY v. 
POOL, Tex., 248. W. Rep. 85. 


108. TROVER AND CONVERSION — Warehouseman.—In 
an action against warehousemen for the conversion of 
household furniture, plaintiff cannot recover for injury 
thereto by moths, caused by careless keeping, in the 
absence of anything in the complaint to indicate that 
damages are claimed for want of care.—SANFORD V. 
PECK, Conn., 27 Atl. Rep. 1057. 


109. VENDOR AND PURCHASER—Deficiency in Quantity. 
—In a conveyance of land not sold by theacre, but by 
the tract or entire body, the qualifying words “more or 
less” willcover any deficiency which does not justify 
asuspicion of willful deception, or mistake equiva 
lent thereto. This is true whether there was willful 
deception in fact or not. By accepting such a con- 
veyance the vendee waives not only any mistake, but 
any deception, as to quantity, unless (keeping in view 
the object of the purchase and all the attendant 
circumstances) some willful deception or gross mis- 
take would, after ascertaining the true quantity, be 
suggested tothe mind by a mere comparison of that 
quantity with the quantity named in the descriptive 
words.—ESsTEs V. ODOM, Ga., 188. E. Rep. 355. 


110. VILLAGES—Incorporation.—If powers and privi- 
leges are conferred upon the inhabitants of a certain 
district or territorial area, and if they cannot be en- 
joyed or exercised, und the purposes intended cannot 
be attained without acting in a corporate capacity, an 
incorporation to this extent is created by implication, 
and the intent of the legislature can be shown con- 
structively as well as expressly.—STATE V. VALEN, N. 
J.,27 Atl. Rep. 1070. 


111. WAREHOUSEMAN—Loss of Goods.—A warehouse- 
man, having a large quantity of plaintiffs’ goods in 
storage, removed from the warehouse at the expiration 
of his lease, and the new lessee was substituted as 
eustodian of the goods, with plaintiffs’ consent. Sub- 
sequently, plaintiff's discovered that some of the goods 
were missing, and they sued the original warehouse- 
man on the warehouse receipts: Held that, if the 
goods were missing at the time of the transfer to the 
new lessee, defendant was liable; otherwise, not.— 
HOEVELLER V. MEYERS, Penn., 27 Atl. Rep. 1081. 


112, WILL — Powers.—Testator bequeathed certain 
land to his son for life, ‘“‘with the right and privilege of 
disposing of the same by will or devise to his children, 
if any he should have; and, incase he should die with- 
out leaving any children, I give and devise the same to 
the children of my daughter:” Held, that the power 
was imperative, and, as equity considers that done 
which ought to have been done, the children of the son 
were entitled to the land on his death intestate.—SMITH 
v. FLOYD, N. Y., 35 N. E. Rep. 606. 

113. WITNESS—Transactions with Decedent.—Testator 
left a life interest in his estate to his executrix, with 
remainder to his executor. The executor and execu- 
trix sued to recover money deposited by testator, but 
claimed by the administrator of an intestate, and the 
executrix released to the executor all her interest in the 
deposit: Held, that the executrix, though no longer 4 
party in interest, was incompetent, under Code Civil 
Proc. § 829, to testify to conversations with intestate 
concerning the deposit, since the executor had ac- 
quired through her an interest in the deposit, both 
personally and as executor.—O’BRIEN Vv. WEILER, N. 
Y., 35 N. E. Rep. 587. 
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